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HEADNOTE INDEX

APPEAL AND ERROR

Preservation of issues—failure to join related criminal offenses—basis for 
motion to dismiss—issue not raised before trial court—Defendant was not 
entitled to dismissal, pursuant to N.C.G.S. § 15A-926 (failure to join), of fourteen 
counts of felony child abuse that were brought after he successfully challenged on 
appeal his conviction for attempted first-degree murder. The statute did not apply 
because defendant had not been indicted on the additional charges at the time of his 
murder trial, and although he contended in this appeal that there were applicable 
exceptions, as stated in State v. Warren, 313 N.C. 254 (1985), he failed to properly 
preserve this issue by raising it before the trial court. Further, the Court of Appeals 
misapplied Warren by determining that it mandated rather than permitted dismissal. 
State v. Schalow, 639.

CLASS ACTIONS

As superior form of adjudication—abuse of discretion analysis—In a class 
action lawsuit brought by former tenants of defendant’s residential apartments alleg-
ing violations of the North Carolina Residential Rental Agreements Act and the North 
Carolina Debt Collection Act (NCDCA), where defendant sent letters to defaulting 
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CLASS ACTIONS—Continued

tenants threatening to collect eviction and complaint-filing fees before having filed 
a summary ejectment complaint, the trial court did not abuse its discretion in deter-
mining that a class action was superior to other adjudication methods. The court 
properly determined that statutory damages could be measured using objective, 
class-wide criteria (based on the tenants’ common deprivation of rights under the 
NCDCA), and the court reasonably found that class members could be identified by 
administrative means. Further, any differences in statutory damages or attorneys’ 
fees between the class members would not be “inextricably tied” to the alleged class-
wide injury and, therefore, would not render the class action form inapt. McMillan 
v. Blue Ridge Cos., Inc., 488.

Class certification—common injury—North Carolina Debt Collection Act—
apartment tenants threatened with collection letters—In a class action law-
suit where former tenants of defendant’s residential apartments alleged violations 
of the North Carolina Debt Collection Act (NCDCA), the trial court did not abuse 
its discretion in certifying a class of tenants to whom defendant had sent letters 
threatening to collect eviction and complaint-filing fees before having filed a sum-
mary ejectment complaint. The court properly defined the class as tenants who 
were “sent” letters rather than those who “received” them, because the injury that 
the letters allegedly caused did not result from individual tenants’ subjective reac-
tions to them, but rather from a common, statutory “informational injury” stemming 
from defendant’s alleged violations of the NCDCA. Further, any damages could be 
shown by a class-wide theory of generalized injury where defendant used uniform 
procedures—including the same collection letter template—to contact the tenants. 
McMillan v. Blue Ridge Cos., Inc., 488.

Class certification—common issues—North Carolina Debt Collection Act—
apartment tenants threatened with eviction and complaint-filing fees—In a 
class action lawsuit brought by former tenants of defendant’s residential apartments 
alleging violations of the North Carolina Residential Rental Agreements Act and the 
North Carolina Debt Collection Act, where defendant sent letters to defaulting ten-
ants threatening to collect eviction and complaint-filing fees before having filed a 
summary ejectment complaint, the trial court did not abuse its discretion in certify-
ing two classes (tenants who paid eviction fees and tenants who paid complaint-fil-
ing fees) where the court’s findings of fact, though short, adequately described how 
defendant’s procedures for sending the letters and assessing the fees were uniform 
for all the tenants and, therefore, supported the court’s conclusion that common 
issues of fact or law predominated over any individual issues. McMillan v. Blue 
Ridge Cos., Inc., 488.

CONSTITUTIONAL LAW

First Amendment—anti-threat statute—true threat—both subjective and 
objective intent required—In a prosecution for threatening to seriously injure or 
kill a court officer (N.C.G.S. § 14-16.7(a)), based on defendant’s social media state-
ments criticizing a district attorney’s decision not to charge the parents of a deceased 
child, the speech could be criminalized only if it constituted a true threat, which is 
not constitutionally protected under the First Amendment. In order to prove the 
existence of a true threat, the State needed to establish not only that the speech was 
objectively threatening but also that defendant subjectively intended to communi-
cate a threatening message. State v. Taylor, 589.
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First Amendment—anti-threat statute—true threat—sufficiency of the evi-
dence—In a prosecution for threatening to seriously injure or kill a court officer 
(N.C.G.S. § 14-16.7(a)), the State presented substantial evidence from which a jury 
could find that defendant’s social media statements criticizing a district attorney’s 
decision not to charge the parents of a deceased child constituted a true threat—a 
necessary element rendering the statements ineligible for First Amendment protec-
tion, and which requires proof of objective and subjective intent. Defendant used 
the word “death” multiple times, wrote favorably of vigilante justice, and expressed 
a willingness to use firearms against members of the criminal justice system. Where 
factual questions remained for a jury to decide, the matter was remanded for a new 
trial. State v. Taylor, 589.

CONTINUANCES

Time to prepare for trial—constitutional adequacy—late notice of intent to 
introduce evidence—harmless error analysis—The trial court committed con-
stitutional error by denying defendant’s motion to continue where the State had dis-
closed on the eve of trial that it planned to use certain recorded jailhouse phone calls 
made by defendant, giving defendant constitutionally inadequate time to review and 
address the calls. The error was harmless beyond a reasonable doubt as to his first-
degree murder conviction under the felony murder rule, because the conviction was 
based on the underlying felony of assault with a firearm on a government official—
a general intent crime—and the State introduced the calls as rebuttal evidence to 
defendant’s evidence of lack of specific intent. But as to defendant’s conviction for 
robbery with a dangerous weapon—a specific intent crime—defendant was awarded 
a new trial because his trial counsel’s ability to give an effective opening statement 
was materially impaired. State v. Johnson, 629.

CORPORATIONS

Merger—judicial appraisal—fair value of shares—additional interest pay-
ments—The Supreme Court rejected an argument by the dissenting shareholders in 
a merger transaction—who had initiated a judicial appraisal before the N.C. Business 
Court to determine whether they had been paid fair value for their shares—that they 
were entitled to additional interest payments pursuant to N.C.G.S. § 55-13-30(e). A fair 
reading of that provision necessarily included the definition of “interest” contained in 
N.C.G.S. § 55-13-01(6), and the dissenters’ interpretation would have led to an absurd 
result. Reynolds Am. Inc. v. Third Motion Equities Master Fund Ltd., 524.

Merger—judicial appraisal—fair value of shares—discretionary determi-
nation—In a judicial appraisal of the value of dissenting shareholders’ shares in 
a tobacco company—initiated as the result of a merger with a larger international 
conglomerate—the N.C. Business Court did not abuse its discretion when it deter-
mined that the negotiated deal price constituted fair value as of the transaction date 
pursuant to N.C.G.S. § 55-13-01(5). The court’s consideration of the deal price as 
evidence of fair value was proper where there was objective indicia that the deal 
was done at arms length, and was only part of the court’s thorough analysis, which 
included other customary and current valuation concepts and techniques as allowed 
by statute. Further, the court properly exercised its discretion in evidentiary matters 
when it took into account the tobacco company’s evidence regarding an expert’s 
adjusted unaffected stock price analysis, but not the dissenters’ discounted cash 
flow analysis, which the court determined was unreliable. Reynolds Am. Inc.  
v. Third Motion Equities Master Fund Ltd., 524.
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CRIMINAL LAW

Vindictive prosecution—after successful appeal—motivation for additional 
charges—application of N.C.G.S. § 15A-1335—The prosecutor’s decision to pur-
sue additional charges against defendant after defendant successfully appealed a 
conviction of attempted first-degree murder on constitutional grounds was not pre-
sumptively vindictive where the prosecutor’s statements made clear that his motives 
in filing additional charges (for felony child abuse) were to punish defendant for his 
alleged criminal conduct and not in retaliation for defendant exercising his right to 
appeal and where there was no other evidence that the charging decision, which was 
presumptively lawful, was actually vindictive. Further, the Court of Appeals failed to 
consider the effect of N.C.G.S. § 15A-1335 when calculating the maximum potential 
period of incarceration for the current charges as compared with the prior charge, 
since the operation of the statute would prevent a significantly increased sentence 
for offenses based on the same conduct. State v. Schalow, 639.

EVIDENCE

Inferences running backward—sale of real property—water intrusion prob-
lems—inspection after closing—In an action by buyers of a beach house to 
recover damages after discovering severe water damage that appeared to have been 
intentionally concealed, the Court of Appeals did not violate any prohibition against 
relying upon “inferences running backwards” when, in partially reversing the trial 
court’s order granting summary judgment for defendants, it relied upon the testimony 
of a general contractor concerning his discovery of previous water damage during his 
inspection three months after the closing, where a jury could properly determine that 
the damage existed at the time of the closing. Cummings v. Carroll, 347.

FIDUCIARY RELATIONSHIP

Breach of fiduciary duty—buyer’s real estate agent—material informa-
tion—reasonable diligence—In an action by buyers of a beach house to recover 
damages after discovering severe water damage that appeared to have been inten-
tionally concealed, the buyers failed to present a genuine issue of material fact as 
to whether their realtors breached their fiduciary duty by failing to procure, on 
their own initiative, maintenance records for the home and by hiring the licensed 
home inspector who failed to discover the home’s water intrusion problems. 
Cummings v. Carroll, 347.

FRAUD

Charter school—receipt of excess state funds—N.C. False Claims Act—
pleading—particularity—objective falsehood—The State adequately pled 
claims under the N.C. False Claims Act against a charter school and its CEO (defen-
dants), pursuant to Civil Procedure Rule 9(b)’s particularity requirement, where its 
complaint alleged that the CEO reported an inflated student enrollment estimate to 
the Department of Public Instruction, the school received over $300,000 in excess 
state funds as a result of the allegedly false representation, and that the State was 
seeking to recoup this amount. Moreover, by alleging that defendants “knew or 
should have known” when they applied for state funds that they could not reach 
their reported enrollment estimate and that the school would probably close before 
the end of the year (due to financial struggles the State was unaware of), the State 
adequately pled that defendants had made an objective falsehood. State v. Kinston 
Charter Acad., 560.
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FRAUD—Continued

Inducement—sale of real property—water intrusion problems—In an action by 
buyers of a beach house to recover damages after discovering severe water damage 
that appeared to have been intentionally concealed, the buyers’ fraud-related claims 
against the sellers and the sellers’ realtor (defendants) presented genuine issues of 
material fact as to whether defendants reasonably relied upon the work of a painter 
to repair a leak, and whether the buyers reasonably relied upon their home inspec-
tor’s report noting no significant water intrusion issues. Cummings v. Carroll, 347.

IMMUNITY

Public official—N.C. False Claims Act—CEO of charter school—motion to 
dismiss—In the State’s lawsuit against a charter school and its CEO for violations 
of the N.C. False Claims Act, the trial court properly denied the CEO’s motion to 
dismiss under Rule 12(b)(6) where the record contained insufficient information on 
whether public official immunity protected the CEO from suit and, even if the CEO 
was a public official who could claim such immunity, the State’s complaint included 
sufficient allegations to preclude dismissal, including that the CEO knowingly made 
“false or fraudulent statements in connection with receiving state funds.” State  
v. Kinston Charter Acad., 560.

Sovereign—N.C. False Claims Act—charter school—not an available 
defense—In the State’s lawsuit against a charter school and its CEO for violations 
of the N.C. False Claims Act, where the school received an overpayment of state 
funds based on its overestimate of student enrollment, the Supreme Court over-
turned the Court of Appeals’ ruling that sovereign immunity protected the school 
from suit. Although the Charter School Act provides that a state-approved charter 
school “shall be a public school” within its local school administrative unit, the 
General Assembly did not categorize charter schools as state agencies or instrumen-
talities under the Act, but rather as independent entities run by private non-profit 
corporations. Further, based on the similarities between local school boards and the 
boards of directors of charter schools, the Court concluded that charter schools are 
entitled to, at most, governmental rather than sovereign immunity. State v. Kinston 
Charter Acad., 560.

MOTOR VEHICLES

Insurance—underinsured motorist coverage—multiple claimants—limits of 
liability—Where an automobile accident caused by a drunk driver killed a woman 
and injured her husband, the total amount of underinsured motorist coverage avail-
able under the deceased woman’s policy for her estate and her husband was limited 
by the per-accident limit, and the total amount of coverage available to each individ-
ual claimant was limited by the per-person limit. The Court of Appeals erred in apply-
ing N.C. Farm Bureau Mut. Ins. Co., Inc. v. Gurley, 139 N.C. App. 178 (2000), such 
that the individual claimants would have received payments exceeding the policy’s 
per-person limits. N.C. Farm Bureau Mut. Ins. Co., Inc. v. Dana, 502.

NEGLIGENCE

Economic loss rule—sale of real property—disclosure statement—water 
damage—In an action by buyers of a beach house to recover damages after discov-
ering severe water damage that appeared to have been intentionally concealed, the 
buyers’ claims against the selling parties were not barred by the economic loss rule 
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where the claims—for negligent misrepresentation, fraud, and negligence—rested 
upon allegations that the selling parties had failed to disclose the existence of a long 
history of water intrusion problems and had unreasonably relied upon a painter’s 
assurances that he had fully repaired the problems. The disclosure statement upon 
which the buyers’ claims relied was not incorporated into the purchase contract 
and therefore could not serve as the basis for application of the economic loss rule. 
Cummings v. Carroll, 347.

Negligent misrepresentation—sale of real property—water intrusion prob-
lems—In an action by buyers of a beach house to recover damages after discovering 
severe water damage that appeared to have been intentionally concealed, the buyers’ 
negligent misrepresentation claims against the sellers presented genuine issues of 
material fact as to whether the sellers reasonably relied upon the work of a painter 
to repair a leak when they represented in the disclosure statement that they did not 
know of any water intrusion problems, and whether the buyers reasonably relied 
upon the disclosure statement in light of their home inspector’s report noting no 
significant water intrusion issues. Cummings v. Carroll, 347.

Sale of real property—duty of realtor to disclose—material facts—water 
intrusion problems—In an action by buyers of a beach house to recover damages 
after discovering severe water damage that appeared to have been intentionally 
concealed, the buyers’ negligence claims against the sellers’ realtor and real estate 
company (defendants) presented a genuine issue of material fact as to whether 
defendants had a duty to disclose the history of water intrusion into the house, 
where the realtor knew of the previous water intrusion, hired a painter to repair the 
source of a leak, and received equivocal assurances from the painter that he had 
located and fixed the leak. Cummings v. Carroll, 347.

SCHOOLS AND EDUCATION

Charter school—receipt of excess state funds—N.C. False Claims Act—defi-
nition of “person”—In the State’s lawsuit against a charter school and its CEO 
for violations of the N.C. False Claims Act, where the school received an overpay-
ment of state funds based on its overestimate of student enrollment, the Supreme 
Court overturned the Court of Appeals’ ruling that charter schools are not “persons” 
subject to liability under the Act. The statutory definition of “persons” includes “cor-
porate” bodies, and therefore it necessarily encompasses charter schools because 
non-profit corporations operate them. Further, the classification of charter schools 
as “persons” is consistent with the legislature’s intent to prevent misuse of public 
funds, and neither a sovereign immunity defense nor the “arm-of-the state” analysis 
for protecting state governments from liability under the Act are applicable to char-
ter schools. State v. Kinston Charter Acad., 560.

TERMINATION OF PARENTAL RIGHTS

Best interests of the child—parent-child bond—sufficiency of findings—The 
trial court did not abuse its discretion in concluding that termination of a mother’s 
parental rights was in her minor daughter’s best interests where the court reasonably 
determined that the mother and the child lacked a strong, healthy bond. The evidence 
showed that the daughter had no contact with her mother in the five months leading 
up to the termination hearing, suffered from severe emotional and behavioral issues 
that worsened during prior visits with her mother, expressed more concern over her 
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mother’s animals than in seeing her mother, described having a parental attitude 
toward her mother, and would require extensive therapy to work through her past 
trauma in order to resume visits with the mother. In re N.B., 441.

Best interests of the child—statutory factors—consideration of relative 
placement—no conflict in evidence—The trial court did not abuse its discretion 
by concluding that termination of a father’s parental rights to his son were in the 
son’s best interests, after finding the existence of three grounds for termination, 
where the court’s findings addressing the statutory factors in N.C.G.S. § 7B-1110(a) 
were supported by evidence and there was no conflicting evidence about a relative 
placement with the maternal grandmother—which had previously been considered 
and rejected by the trial court—that would require written findings on that issue. In 
re K.A.M.A., 424.

Best interests of the child—weighing of statutory factors—parent-child 
bond—alternatives to termination—The trial court did not abuse its discre-
tion in concluding that termination of a mother’s parental rights was in her minor 
daughter’s best interests where, contrary to the mother’s argument, the court 
was not required to delay the termination hearing—which the court appropri-
ately fast tracked after finding aggravated circumstances existed under N.C.G.S. 
§ 7B-901(c)(1)(b) and (e)—so respondent could try to improve the tenuous bond 
with her child. Furthermore, the court properly considered each dispositional 
factor under N.C.G.S. § 7B-1110(a) in making its best interests determination, and  
the record evidence did not support continued visitation between the mother  
and her child or any other dispositional alternatives to termination of parental 
rights. In re N.B., 441.

Grounds for termination—aiding and abetting—murder of other child in 
home—The trial court properly terminated a mother’s parental rights in her new-
born son under N.C.G.S. § 7B-1111(a)(8) and ceased reunification efforts in the 
underlying neglect action, where clear, cogent, and convincing evidence supported a 
finding that she aided and abetted her boyfriend in the second-degree murder of her 
nineteen-month-old son. Although the mother knew for months that her boyfriend 
was hitting her children, observed scalding injuries on the children after her boy-
friend left them in a hot bathtub, and found patterned linear bruising on her son’s  
back the day before he died (in large part because of the burns and blunt force 
injuries), she continued to leave the children in her boyfriend’s care, did not seek 
medical care for the children, and actively concealed the injuries from her parents 
and anyone else who could have offered help. In re C.B.C.B., 392.

Grounds for termination—neglect—best interests—sufficiency of findings—
The findings of fact in an order terminating a father’s parental rights to his son con-
tained sufficient differences from the petition allegations to demonstrate that the 
trial court conducted an independent evaluation of the evidence. Although certain 
findings were not supported by the evidence and were therefore disregarded on 
appeal, the remainder of the findings were supported by evidence that the son was 
neglected and that the father’s failure to correct the conditions which led to the 
son’s removal indicated a likelihood of future neglect. The trial court properly termi-
nated the father’s rights based on neglect after conducting a best interests analysis in 
accordance with the factors contained in N.C.G.S. § 7B-1110(a). In re R.G.L., 452.

Grounds for termination—neglect—likelihood of future neglect—suffi-
ciency of findings—The trial court properly terminated a mother’s parental rights 
in her son on grounds of neglect where competent evidence supported the court’s 
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factual findings, including that, at the time of the termination hearing, the mother 
had failed to maintain a safe home environment (she lived in the maternal grand-
mother’s house, which was found covered in animal feces, moldy food, and piles 
of trash), routinely missed drug screens required under her case plan despite her 
methamphetamine and marijuana use disorders, attended only twenty-eight out  
of the seventy-seven visits she was offered with her son, and failed to correct any of 
those conditions while her son was in foster care. Further, these findings supported 
a conclusion that the child faced a high likelihood of future neglect if returned to the 
mother’s care. In re A.L.A., 383.

Grounds for termination—willful abandonment—evidentiary support—The 
trial court properly terminated a father’s parental rights to his daughter based on 
willful abandonment (N.C.G.S. § 7B-1111(a)(7)) where the majority of the challenged 
findings of fact were supported by evidence or based on the trial court’s proper role 
in assessing credibility that, during the determinative six-month period, although the 
father sent one card with a gift, he otherwise had no contact with his daughter or 
the relatives caring for her, took no steps to seek visitation or assert his legal rights, 
provided no financial support, and did not attempt to show love, care, and affec-
tion for his daughter. In turn, the findings supported the court’s conclusion that the 
father’s conduct constituted willful abandonment. In re L.M.M., 431.

No-merit brief—failure to legitimate—The termination of a father’s parental 
rights to his son on the grounds of failure to legitimate was affirmed where his coun-
sel filed a no-merit brief and the termination order was supported by clear, cogent, 
and convincing evidence and based upon proper legal grounds. In re Z.J.M., 485.

No-merit brief—multiple grounds for termination—The termination of a moth-
er’s parental rights to her three children on multiple grounds was affirmed where 
her counsel filed a no-merit brief, the trial court’s order was supported by clear, 
cogent, and convincing evidence, and the termination order was based on proper 
legal grounds. In re T.I.S., 482.

No-merit brief—multiple grounds for termination—The trial court’s order ter-
minating a father’s parental rights to his five children on the grounds of neglect, 
failure to make reasonable progress, and failure to pay a reasonable portion of the 
cost of caring for the children was affirmed where his counsel filed a no-merit brief 
and the termination order was supported by clear, cogent, and convincing evidence 
and based upon proper legal grounds. In re S.J., 478.

No-merit brief—multiple grounds for termination—The trial court’s order ter-
minating a mother’s parental rights to her daughter on the grounds of neglect and 
failure to make reasonable progress was affirmed where her counsel filed a no-merit 
brief and the termination order was supported by clear, cogent, and convincing evi-
dence and based upon proper legal grounds. In re S.G.S., 471.

No-merit brief—willful abandonment—willful failure to pay child support  
—The trial court’s order terminating a father’s parental rights to his son on the 
grounds of willful abandonment and willful failure to pay child support was affirmed 
where his counsel filed a no-merit brief and the termination order was supported by 
clear, cogent, and convincing evidence and based upon proper legal grounds. In re  
J.I.T., 421.

Subject matter jurisdiction—verification of pleading—missing date of veri-
fication—substantial compliance—The trial court had subject matter jurisdiction 
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in a termination of parental rights case where the termination motion substantially 
complied with the verification requirement under N.C.G.S. § 7B-1104, even though 
neither the petitioner who verified the motion nor the notary she appeared before 
had filled in the date of the verification on the attached notarial certificate. A savings 
clause in the Notary Public Act affords a “presumption of regularity” to notarized 
documents containing minor technical defects and, at any rate, none of the applica-
ble rules governing verification require that a verified pleading be notarized. Further, 
where the significant date for purposes of a termination proceeding is the date upon 
which a termination motion was filed, it did not matter whether the motion was 
verified contemporaneously with or subsequent to the date it was signed. In re  
C.N.R., 409.
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JAMES CUMMINGS ANd wIfE, CONNIE CUMMINGS 
v.

 ROBERT PATTON CARROLL; dHR SALES CORP. d/B/A RE/MAX COMMUNITY 
BROKERS; dAvId H. ROOS; MARGARET N. SINGER; BERKELEY INvESTORS, LLC; 

KIM BERKELEY T. dURHAM; GEORGE C. BELL; THORNLEY HOLdINGS, LLC; 
BROOKE ELIZABETH RUdd-GAGLIE f/K/A BROOKE ELIZABETH RUdd;  

MARGARET RUdd & ASSOCIATES, INC.; ANd JAMES C. GOOdMAN 

No. 216A20

Filed 17 December 2021

1. Negligence—economic loss rule—sale of real property—dis-
closure statement—water damage

In an action by buyers of a beach house to recover damages 
after discovering severe water damage that appeared to have been 
intentionally concealed, the buyers’ claims against the selling par-
ties were not barred by the economic loss rule where the claims—
for negligent misrepresentation, fraud, and negligence—rested 
upon allegations that the selling parties had failed to disclose the 
existence of a long history of water intrusion problems and had 
unreasonably relied upon a painter’s assurances that he had fully 
repaired the problems. The disclosure statement upon which the 
buyers’ claims relied was not incorporated into the purchase con-
tract and therefore could not serve as the basis for application of 
the economic loss rule.

2. Negligence—sale of real property—duty of realtor to dis-
close—material facts—water intrusion problems

In an action by buyers of a beach house to recover damages 
after discovering severe water damage that appeared to have been 
intentionally concealed, the buyers’ negligence claims against the 
sellers’ realtor and real estate company (defendants) presented a 
genuine issue of material fact as to whether defendants had a duty 
to disclose the history of water intrusion into the house, where the 
realtor knew of the previous water intrusion, hired a painter to 
repair the source of a leak, and received equivocal assurances from 
the painter that he had located and fixed the leak.

3. Negligence—negligent misrepresentation—sale of real prop-
erty—water intrusion problems

In an action by buyers of a beach house to recover damages 
after discovering severe water damage that appeared to have been 
intentionally concealed, the buyers’ negligent misrepresentation 
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claims against the sellers presented genuine issues of material 
fact as to whether the sellers reasonably relied upon the work of 
a painter to repair a leak when they represented in the disclosure 
statement that they did not know of any water intrusion problems, 
and whether the buyers reasonably relied upon the disclosure state-
ment in light of their home inspector’s report noting no significant 
water intrusion issues.

4. Fraud—inducement—sale of real property—water intrusion 
problems

In an action by buyers of a beach house to recover damages 
after discovering severe water damage that appeared to have been 
intentionally concealed, the buyers’ fraud-related claims against 
the sellers and the sellers’ realtor (defendants) presented genuine 
issues of material fact as to whether defendants reasonably relied 
upon the work of a painter to repair a leak, and whether the buyers 
reasonably relied upon their home inspector’s report noting no sig-
nificant water intrusion issues.

5. Evidence—inferences running backward—sale of real prop-
erty—water intrusion problems—inspection after closing

In an action by buyers of a beach house to recover damages 
after discovering severe water damage that appeared to have been 
intentionally concealed, the Court of Appeals did not violate any 
prohibition against relying upon “inferences running backwards” 
when, in partially reversing the trial court’s order granting summary 
judgment for defendants, it relied upon the testimony of a general 
contractor concerning his discovery of previous water damage 
during his inspection three months after the closing, where a jury 
could properly determine that the damage existed at the time of  
the closing.

6. Fiduciary Relationship—breach of fiduciary duty—buyer’s real 
estate agent—material information—reasonable diligence

In an action by buyers of a beach house to recover damages 
after discovering severe water damage that appeared to have been 
intentionally concealed, the buyers failed to present a genuine issue 
of material fact as to whether their realtors breached their fiduciary 
duty by failing to procure, on their own initiative, maintenance 
records for the home and by hiring the licensed home inspector who 
failed to discover the home’s water intrusion problems.

Justice BERGER concurring in part and dissenting in part.
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Chief Justice NEWBY joins in this opinion concurring in part and 
dissenting in part.

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a divided 
panel of the Court of Appeals, 270 N.C. App. 204 (2020), affirming, in part, 
and reversing and remanding, in part, an order entered on 31 July 2018 
by Judge Alma L. Hinton in Superior Court, Brunswick County, granting 
summary judgment in favor of defendants Robert Patton Carroll; DHR 
Sales Corp. d/b/a Re/Max Community Brokers; Berkeley Investors, LLC; 
George C. Bell; Brooke Elizabeth Rudd-Gaglie f/k/a Brooke Elizabeth 
Rudd; Margaret Rudd & Associates, Inc.; and James C. Goodman. On 
15 December 2020, the Supreme Court allowed defendants Berkeley 
Investors’ and Mr. Bell’s petition for discretionary review as to addi-
tional issues. Heard in the Supreme Court on 30 August 2021.

Chleborowicz Law Firm, PLLC, by Christopher A. Chleborowicz 
and Elijah A.T. Huston, for plaintiff-appellees.

Wallace, Morris, Barwick, Landis & Stroud, P.A., by Stuart Stroud 
and Kimberly Connor Benton for defendants-appellants Brooke 
Elizabeth Rudd-Gaglie f/k/a Brooke Elizabeth Rudd; Margaret 
Rudd & Associates, Inc.; and James C. Goodman.

Alexander C. Dale and Ryal W. Tayloe for defendants-appellants 
George C. Bell and Berkeley Investors, LLC.

Crossley McIntosh Collier Hanley & Edes, PLLC, by Clay Allen 
Collier, for defendants-appellants Robert Patton Carroll and DHR 
Sales Corp. d/b/a Re/Max Community Brokers.

ERVIN, Justice.

¶ 1  This case stems from a dispute surrounding the purchase of an 
oceanfront beach house located on Oak Island by plaintiffs James 
Cummings and his wife, Connie Cummings. Several months after clos-
ing, plaintiffs discovered the existence of significant structural damage 
to the house arising from past water intrusion, prompting them to assert 
claims against defendants for negligence, negligent misrepresentation, 
fraud, unfair and deceptive trade practices, breach of contract, breach 
of the implied covenant of good faith and fair dealing, and breach of 
fiduciary duty. After the conclusion of discovery, the trial court granted 
defendants’ motions for summary judgment. On appeal, we have been 
asked to determine if the trial court correctly granted summary judgment  
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with respect to the claims of negligence and fraud against Re/Max and 
Mr. Carroll, negligent misrepresentation and fraud against Berkeley 
Investors and Mr. Bell, and breach of fiduciary duty against Rudd  
& Associates, Ms. Rudd-Gaglie, and Mr. Goodman. After careful consid-
eration of the record in light of the applicable law, we affirm the deci-
sion of the Court of Appeals, in part; reverse the decision of the Court 
of Appeals, in part; and remand this case to Superior Court, Brunswick 
County, for a trial on the merits with respect to these claims.

I.  Factual Background

A. Substantive Facts

¶ 2  On 15 August 2014, plaintiffs purchased an oceanfront beach house 
located on Oak Island from Berkeley Investors. Plaintiffs were repre-
sented in connection with the transaction by Rudd & Associates, acting 
through Ms. Rudd-Gaglie and Mr. Goodman. On the other hand, Berkeley 
Investors was represented by Re/Max, with Mr. Carroll serving as the 
listing agent. At all times relevant to this case, Mr. Bell and defendant 
Thornley Holdings, LLC, which is an entity owned by defendant Kim 
Durham, each owned a fifty-percent interest in Berkeley Investors.

¶ 3  Berkeley Investors had purchased the house, which had been built 
in 2003, for use as a short-term rental property.1 Berkeley Investors re-
tained Oak Island Accommodations, Inc., for the purpose of renting, 
cleaning, and otherwise maintaining the property. According to main-
tenance records maintained by Oak Island Accommodations, the house 
had experienced numerous maintenance-related problems from 2005 
through 2014, including water damage to the ceiling, a number of inter-
nal water leaks, and mold growth.

¶ 4  On 2 January 2013, Berkeley Investors hired Mr. Carroll for the 
purpose of listing the house for sale. Subsequently, on 20 January 2013, 
Berkeley Investors executed a State of North Carolina Residential 
Property and Owners’ Association Disclosure Statement, which residen-
tial property owners are required to provide to prospective buyers in 
accordance with N.C.G.S. § 47E-4. Mr. Bell and Ms. Durham, who com-
pleted the form on behalf of Berkeley Investors, answered the following 
questions in the negative:

1. The house is elevated above the ground level by pilings, with the second floor, 
which is used as a guest area, containing a living room and two bedrooms, while the third 
floor, which constitutes the main level, contains a central living area, a kitchen and dining 
area, and a master bedroom.
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Regarding the [house] . . . to your knowledge is there 
any problem (malfunction or defect) with any of  
the following:

. . . .

1. FOUNDATION, SLAB, FIREPLACES/CHIMNEYS, 
FLOORS, WINDOWS (INCLUDING STORM 
WINDOWS AND SCREENS), DOORS, CEILINGS, 
INTERIOR AND EXTERIOR WALLS, ATTACHED 
GARAGE, PATIO, DECK OR OTHER STRUCTURAL 
COMPONENTS including any modifications to them?

2. ROOF (leakage or other problem)?

3. WATER SEEPAGE, LEAKAGE, DAMPNESS OR 
STANDING WATER in the basement, crawl space  
or slab?

. . . .

10. PRESENT INFESTATION, OR DAMAGE FROM 
PAST INFESTATION OF WOOD DESTROYING 
INSECTS OR ORGANISMS which has not  
been repaired?

According to the disclosure statement, if “something happens to the prop-
erty to make your [d]isclosure [s]tatement incorrect or inaccurate (for 
example, the roof begins to leak), [the sellers] must promptly give the 
purchaser a corrected [d]isclosure [s]tatement or correct the problem.”

¶ 5  Mr. Bell and Ms. Durham knew of and had discussed problems relat-
ing to water intrusion into the house as early as January 2011, with Mr. 
Carroll having been included in these discussions as early as 14 October 
2013, following his engagement as the listing agent. For example, in a  
14 October 2013 e-mail to Ms. Durham and Mr. Carroll, Mr. Bell stated 
that the owners needed to “trace the source of the water leakage evident 
on the ceiling” of the guest room and “[f]ix the separated/rotted wood in 
the guest room level from the water leakage.” In addition, Mr. Bell noted 
that he had “[f]ound a small plumbing leak in the kitchen” that he had 
“fixed with tape.”

¶ 6  On 20 January 2014, Mr. Bell sent an e-mail to Ms. Durham that con-
tained a list of repairs that needed to be made to the house and in which 
he noted that:
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[t]here has been a lot of water-intrusion that has 
come into [the guest-level] ceiling from wind driven 
rain from above and has stained it badly about 15 
feet into the room ceiling. It’s right in the center of 
the room and seems to originate on the upper level 
and flow down through the interior column between  
the doors.

Mr. Bell recommended that the owners “[f]ind and repair the source 
of this leak that is causing the damage. We’ll need to get a few boards 
replaced on the columns as well; they are buckled from the water-intru-
sion.” In addition, Mr. Bell suggested that the owners paint the wooden 
trim around the doors leading to the lower deck because it was “in real 
danger of beginning to rot.” Although records obtained from Oak Island 
Accommodations dated 13 February 2014 indicate that it was seeking 
estimates relating to the cost of the work needed to repair these prob-
lems, an entry in its records dated 25 March 2014 notes that “[o]wner is 
having this work completed by another vendor.”

¶ 7  In March 2014, Mr. Carroll enlisted the services of Randy Cribb, a 
painter who had performed painting work on the house during the pre-
ceding year. In addition to painting the living room walls and ceiling, 
an exterior wall, and the upper and lower decks, Mr. Cribb agreed to 
repair “cracks” and “cracked caulk” in the ceiling. At some time prior 
to 24 March 2014, Mr. Cribb sent a text message to Mr. Carroll in which 
he stated that he was almost finished with the work that he had been 
engaged to perform, that he “may have found that leak,” and that he 
“hope[d] that was it.” On the other hand, Mr. Cribb’s deposition testi-
mony indicated that he had not looked behind the walls for the purpose 
of determining whether any water intrusion had occurred.

¶ 8  In April 2014, plaintiffs contacted Ms. Rudd-Gaglie, with whom they 
had worked in the past, for the purpose of assisting them in exploring 
the option of purchasing the house. As a result, Ms. Rudd-Gaglie contact-
ed Mr. Carroll and arranged for an initial site visit, which she attended 
with plaintiffs. On 26 June 2014, plaintiffs employed Rudd & Associates 
to represent them in connection with the purchase of the house by ex-
ecuting an Exclusive Buyer Agency Agreement which provided, among 
other things, that (1) Rudd & Associates had a duty to “disclos[e] to 
[plaintiffs] all material facts related to the property or concerning the 
transaction of which [Rudd & Associates] has actual knowledge” and 
would “exercise ordinary care, comply with all applicable laws and reg-
ulations, and treat all prospective sellers honestly” in the process; (2) 
plaintiffs were “advised to seek other professional advice in matters of 
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. . . wood-destroying insect infestation, structural soundness, engineer-
ing, and other matters pertaining to any proposed transaction”; and (3), 
although Rudd & Associates “may provide [plaintiffs] the names of pro-
viders who claim to perform such services, [plaintiffs] understand[ ] that 
[it] cannot guarantee the quality of service or level of expertise of any 
such provider.” The buyer agency agreement also specified that plain-
tiffs “agree[d] to indemnify and hold [Rudd & Associates] harmless” for 
any liability arising “either as a result of [plaintiffs’] selection and use 
of any such provider or [plaintiffs’] election not to have one or more of 
such services performed.”

¶ 9  On 12 July 2014, plaintiffs made an offer to purchase the house for 
$1.25 million, which was accepted on behalf of Berkeley Investors by 
Mr. Bell on 12 July 2014 and by Ms. Durham on 13 July 2014. The Offer to 
Purchase and Contract between plaintiffs and Berkeley Investors includ-
ed a 30-day due diligence period, during which plaintiffs or their agents 
were entitled to “conduct all desired tests, surveys, appraisals, investiga-
tions, examinations and inspections of the Property as [plaintiffs’] deem 
[ ] appropriate” and specifically provided for the performance of inspec-
tions “to determine . . . the presence of unusual drainage conditions or 
evidence of excessive moisture adversely affecting any improvements 
on the Property” or “evidence of wood-destroying insects or damage 
therefrom.” After noting that plaintiffs acknowledged having received 
and reviewed the disclosure statement, the purchase contract provided 
that “THE PROPERTY IS BEING SOLD IN ITS CURRENT CONDITION” 
and that Berkeley Investors had not extended any warranty to plaintiffs 
in connection with the sale.

¶ 10  Ms. Rudd-Gaglie recommended that plaintiffs employ Jeff Williams, 
a licensed home inspector, to inspect the house. On 19 July 2014, Mr. 
Williams conducted his inspection, with Mr. Cummings, Mr. Carroll, Ms. 
Rudd-Gaglie, and Mr. Goodman, who was the broker-in-charge at Rudd 
& Associates, in attendance. Mr. Cummings testified during his deposi-
tion that, after the conclusion of the inspection, he asked Mr. Carroll if 
the house was “a good, watertight, sound house?” and that Mr. Carroll 
had responded by stating that, “if [he] had the money, [he would] buy it.”

¶ 11  In the detailed report that he prepared for Ms. Rudd-Gaglie following 
the completion of the inspection, Mr. Williams outlined the scope of the 
work that he had performed by indicating that he would, among other 
things, (1) “[r]eport signs of abnormal or harmful water penetration into 
the building or signs of abnormal or harmful condensation on building 
components” and (2) “[p]robe structural components where deteriora-
tion is suspected.” On the other hand, the report stated that Mr. Williams 
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would not “[e]nter any area or perform any procedure that may dam-
age the property or its components” and that he would not be required 
to “[m]ove personal items, panels, furniture, equipment, plant life, soil, 
snow, ice or debris that obstructs access or visibility” or “inspect[ ] be-
hind furniture, area rugs or areas obstructed from view.” At the end of 
each section, the report stated that, “[w]hile the inspector makes every 
effort to find all areas of concern, some areas can go unnoticed” and that 
“[i]t is recommended that qualified contractors be used in your further 
inspection or repair issues as it relates to the comments in this inspec-
tion report.” In addition, Section 1 of the report, which addressed issues 
relating to “Roofing,” specifically noted that “[o]ur inspection makes an 
attempt to find a leak but sometimes cannot.”

¶ 12  In the more structure-specific portions of his report, Mr. Williams 
noted the existence of numerous problems with the house that needed 
to be repaired, including: (1) the presence of minor damage to the roof; 
(2) the need for portions of the exterior walls “to be sealed to keep water 
and insect[s] from entering the home”; (3) the presence of certain doors 
that would not close or seal properly; (4) the difficulty of opening cer-
tain sliding doors and windows and the presence of rust stains on some 
of those fixtures; and (5) the presence of loose drywall tape near the 
guest-level entryway, a condition that Mr. Williams attributed to a “lack 
of air movement” and that led him to recommended the installation of 
a dehumidifier “to remove moisture.” On the other hand, nothing in Mr. 
Williams’ report suggested that the house had experienced significant 
water intrusion. In his deposition, Mr. Williams testified that he had not 
seen any evidence of water intrusion; that, if he had, he “most definitely” 
would have conducted a moisture test by using an awl to probe the wall 
and identify spots in which the drywall had been softened by moisture; 
that no one had made him aware that the house had a history of water 
intrusion; and that, had he been informed that water intrusion had oc-
curred at the house, he would have either conducted a moisture test or 
declined to perform the inspection.

¶ 13  On 21 July 2014, Ms. Rudd-Gaglie e-mailed the inspection report to 
plaintiffs, stating that Mr. Williams had told her that, while the issues that 
needed to be addressed included “mostly small items,” “the bigger items 
were the doors and windows.” Ms. Rudd-Gaglie advised plaintiffs to  
“look over the report” and then call her to “discuss how [plaintiffs] 
would like to proceed with repairs.” In light of the report, plaintiffs 
and Berkeley Investors amended the purchase contract to provide that 
Berkeley Investors would pay $4,500 relating to plaintiffs’ “expenses as-
sociated with the purchase of the Property,” with this amount having 
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been intended, according to Mr. Cummings, to cover the costs of making 
the repairs that had been identified in Mr. Williams’ report. The sale of the  
house closed on 15 August 2014.

¶ 14  In November 2014, plaintiffs and various members of their family 
came to the house for the purpose of celebrating Thanksgiving. At that 
time, which occurred shortly after a major thunderstorm, plaintiffs ob-
served evidence of significant water intrusion extending approximate-
ly fifteen feet into the guest floor ceiling. After cutting away a section  
of the sheetrock in the wall, Mr. Cummings and his son-in-law discov-
ered the presence of black mold and a large termite nest. Mr. Cummings 
contacted Ms. Rudd-Gaglie to advise her of this discovery, and she rec-
ommended that Mr. Cummings contact Craig Moore, a licensed general 
contractor, for the purpose of getting him to inspect the house.

¶ 15  On the following morning, Mr. Moore conducted an initial inspec-
tion of the house. In his deposition testimony, Mr. Moore stated that, 
at the time of his initial visit to the house, he had observed that the 
ocean-side wall on the guest level displayed signs of significant water 
and termite damage and “massive rot,” which he described as a “struc-
tural issue.” Mr. Moore stated that such problems would “take[ ] quite a 
while” to develop and that such extensive termite damage “doesn’t hap-
pen in a couple of days.” After removing the interior sheetrock walls, Mr. 
Moore observed the presence of more extensive water damage and rot 
and discovered that someone had shoved newspaper into holes in the 
wall before caulking over the newspaper-filled holes.

¶ 16  In the aftermath of at least one additional visit to the house, Mr. 
Moore sent plaintiffs a letter dated 5 December 2014 in which he noted 
that the house had “many active and substantial leaks, which need to be 
repaired as quickly as possible”; warned that “[t]he structural integrity 
of the house is or will be compromised as the combination of active 
leaks and active termite infestation worsen[s]”; and opined that there 
appeared to have been some “recent aesthetic repairs made to many of 
the questionable areas.” According to Mr. Moore, the extensive damage 
to the house that he had discovered showed that, while the house had 
not been “properly maintained,” “work had been done to make the house 
look better.” In addition, Mr. Moore concluded that the “previous dam-
age to the house, wherever it was, was carefully painted and hidden so 
that the only way to discover that there was an ongoing water-intrusion 
problem would have been to do extensive intrusion testing into the 
walls” and opined that anyone performing minor paint and repair work 
at the house “could [not] have done that work without knowing they 
were covering up a major problem.”
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¶ 17   According to Mr. Moore, the conditions that he observed in the 
house would not have given someone performing a visual inspection 
any reason to believe that conducting intrusive testing for the presence 
of moisture would have been appropriate. On the other hand, Mr. Moore 
also testified that, had he inspected the house, he would have identi-
fied the moisture intrusion problems given that he had been trained to 
recognize when cosmetic repairs had been performed. For this reason, 
Mr. Moore had advised plaintiffs that they should always have a general 
contractor, rather than a home inspector, perform any needed home in-
spections. Plaintiffs paid Mr. Moore in excess of $300,000 to repair the 
damage that the house had sustained.

B. Procedural History

¶ 18  On 2 September 2015, plaintiffs filed a complaint asserting certain 
claims arising from their purchase of the house. After obtaining leave 
of court, plaintiffs filed an amended complaint on 12 September 2016 
in which they asserted claims for (1) negligence against Re/Max, Mr. 
Carroll, Rudd & Associates, Ms. Rudd-Gaglie, and Mr. Goodman; (2) neg-
ligent misrepresentation against all defendants; (3) breach of fiduciary 
duty against Rudd & Associates, Ms. Rudd-Gaglie, and Mr. Goodman; 
(4) unfair and deceptive trade practices, pursuant to N.C.G.S. § 75-1.1 et 
seq., against Berkeley Investors, Mr. Bell, Re/Max, and Mr. Carroll; (5) 
breach of contract against Berkeley Investors and Mr. Bell; (6) breach 
of the implied covenant of good faith and fair dealing against Berkeley 
Investors and Mr. Bell; (7) fraud and fraud in the inducement against 
Berkeley Investors, Mr. Bell, Re/Max, and Mr. Carroll; (8) fraud by con-
cealment against Berkeley Investors, Mr. Bell, Re/Max, and Mr. Carroll; 
and (9) personal liability against Mr. Bell.2 In essence, plaintiffs alleged 
that defendants had induced them to purchase the house in spite of its 
damaged condition, with the damage having resulted from, among other 
things, undisclosed water-intrusion problems and termite infestation, 
and sought to recover compensatory damages related to the costs that 
they had incurred in repairing the house, treble damages pursuant to 
N.C.G.S. §75-1.1 et seq., and punitive damages.

¶ 19  On 18 October 2016, 14 November 2016, and 30 November 2016, de-
fendants filed responsive pleadings in which they denied the material 
allegations of the amended complaint, asserted various defenses, and 

2. Although plaintiffs asserted claims against defendants Thornley Holdings, LLC; 
David H. Roos; Margaret N. Singer; and Ms. Durham in their amended complaint, they 
voluntarily dismissed those claims prior to the entry of the trial court’s summary judgment 
order. As a result, we will refrain from discussing plaintiffs’ claims against these additional 
defendants in this opinion.
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sought the dismissal of the amended complaint. On 24 and 31 May 2018, 
defendants filed motions seeking the entry of summary judgment in their 
favor. Defendants’ summary judgment motions were heard before the 
trial court at the 11 June 2018 civil session of Superior Court, Brunswick 
County. On 31 July 2018, the trial court entered an order granting defen-
dants’ motions for summary judgment in their entirety. Plaintiffs noted 
an appeal to the Court of Appeals from the trial court’s order.

C. Court of Appeals Decision

¶ 20  In seeking relief from the trial court’s order before the Court of 
Appeals, plaintiffs argued that the trial court had erred by granting sum-
mary judgment in favor of all defendants. After affirming the trial court’s 
decision to grant summary judgment in defendants’ favor with respect 
to plaintiffs’ claims for (1) negligence against Rudd & Associates, Ms. 
Rudd-Gaglie, and Mr. Goodman; (2) negligent misrepresentation against 
Rudd & Associates, Ms. Rudd-Gaglie, Mr. Goodman, Re/Max, and Mr. 
Carroll; (3) unfair and deceptive trade practices against Berkeley 
Investors, Mr. Bell, Re/Max, and Mr. Carroll; (4) breach of contract 
against Mr. Bell; (5) breach of the implied covenant of good faith and fair 
dealing against Berkeley Investors and Mr. Bell; and (6) personal liability 
against Mr. Bell, the Court of Appeals unanimously reversed the trial 
court’s decision to grant summary judgment in favor of defendants with 
respect to plaintiffs’ claims for negligent misrepresentation and fraud 
against Berkeley Investors and Mr. Bell. Cummings v. Carroll, 270 N.C. 
App. 204, 235 (2020). Finally, although a majority of the Court of Appeals 
voted to reverse the trial court’s decision to grant summary judgment 
in favor of defendants with respect to plaintiffs’ claims for (1) negli-
gence against Re/Max and Mr. Carroll; (2) fraud and fraud in the induce-
ment against Re/Max and Mr. Carroll; (3) fraud by concealment against  
Re/Max and Mr. Carroll; and (4) breach of fiduciary duty against Rudd 
& Associates, Ms. Rudd-Gaglie, and Mr. Goodman, id., Judge Arrowood 
dissented from this aspect of his colleagues’ decision. Re/Max, Mr. 
Carroll, Rudd & Associates, Ms. Rudd-Gaglie, and Mr. Goodman noted 
an appeal to this Court from the Court of Appeals’ decision based upon 
Judge Arrowood’s dissent. This Court allowed a petition for discretion-
ary review with respect to additional issues filed by Berkeley Investors 
and Mr. Bell on 18 December 2020.3

3. As a result of the fact that plaintiffs have not sought review of the Court of 
Appeals’ decision to affirm the trial court’s decision to grant summary judgment in favor  
of defendants with respect to certain claims that were asserted in their amended com-
plaint, we will not consider the correctness of the relevant aspects of the Court of Appeals’ 
decision in this opinion.



358 IN THE SUPREME COURT

CUMMINGS v. CARROLL

[379 N.C. 347, 2021-NCSC-147]

II.  Substantive Legal Analysis

A. Standard of Review

¶ 21  This Court reviews decisions arising from trial court orders grant-
ing or denying motions for summary judgment using a de novo standard 
of review. Dallaire v. Bank of Am., N.A., 367 N.C. 363, 367 (2014). The 
entry of an order granting summary judgment in favor of a particular 
party is appropriate when “the pleadings, depositions, answers to inter-
rogatories, and admissions on file, together with the affidavits, if any, 
show that there is no genuine issue as to any material fact and that any 
party is entitled to a judgment as a matter of law.” N.C.G.S. § 1A-1; Rule 
56(c) (2019). In evaluating the appropriateness of a trial court’s deci-
sion to grant or deny a summary judgment motion in a particular case, 
“we view the pleadings and all other evidence in the record in the light 
most favorable to the nonmovant and draw all reasonable inferences 
in that party’s favor.” N.C. Farm Bureau Mut. Ins. Co. v. Sadler, 365 
N.C. 178, 182 (2011). Although the party seeking the entry of summary 
judgment in its favor “bears the burden of establishing that there is no 
triable issue of material fact,” the burden shifts to the nonmoving party 
to “produce a forecast of evidence demonstrating that the [nonmoving 
party] will be able to make out at least a prima facie case at trial” in the 
event that the moving party makes the necessary preliminary showing.  
DeWitt v. Eveready Battery Co., 355 N.C. 672, 681–82 (2002) (quot-
ing Collingwood v. Gen. Elec. Real Est. Equities, Inc., 324 N.C. 63, 66 
(1989)) (alteration in original).

B. Economic Loss Rule

¶ 22 [1] As an initial matter, Berkeley Investors and Mr. Bell and Re/Max and 
Mr. Carroll argue that certain claims that plaintiffs have asserted against 
them are barred by the economic loss rule.4 In rejecting this contention, 
the Court of Appeals held that the economic loss rule did not provide any 
protection against the claims that plaintiffs had asserted against these 
defendants because none of the conduct that allegedly underlay those 
claims implicated the terms of the purchase contract between plaintiffs 
and Berkeley Investors. Cummings, 270 N.C. App. at 219. In addition, 
the Court of Appeals concluded that Re/Max and Mr. Carroll were not 
entitled to claim the protections of the economic loss rule because they 

4. Rudd & Associates, Ms. Rudd-Gaglie, and Mr. Goodman did successfully invoke 
the economic loss rule in opposition to certain claims that plaintiffs had asserted against 
them in light of the provisions of the buyer’s agency agreement. However, no party has 
sought or obtained review of the Court of Appeals’ decision with respect to these claims 
before this Court.
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lacked privity of contract with plaintiffs. Id. We conclude that the Court 
of Appeals correctly resolved this issue.

¶ 23  “[T]he economic loss rule bars recovery in tort by a plaintiff against 
a promisor for his simple failure to perform his contract, even though 
such failure was due to negligence or lack of skill.” Crescent Univ. City 
Venture, LLC v. Trussway Mfg., Inc., 376 N.C. 54, 58 (2020) (cleaned 
up); see also N.C. State Ports Auth. v. Lloyd A. Fry Roofing Co., 294 N.C. 
73, 81 (1978) (observing that, “[o]rdinarily, a breach of contract does not 
give rise to a tort action by the promisee against the promisor”). In such 
situations, “[i]t is the law of contract and not the law of negligence which 
defines the obligations and remedies of the parties,” Boone Ford, Inc.  
v. IME Scheduler, Inc., 262 N.C. App. 169, 174 (2018), with the purpose of 
the economic loss rule being to prevent “contract law [from] drown[ing] 
in a sea of tort,” E. River S.S. Corp. v. Transamerica Delaval, Inc., 476 
U.S. 858, 866 (1986).

¶ 24  Plaintiffs’ remaining claims for negligent misrepresentation and  
fraud against Berkeley Investors and Mr. Bell and for negligence  
and fraud against Re/Max and Mr. Carroll center on the alleged failure 
of those defendants to disclose or adequately repair any defects in the 
house and upon Berkeley Investors’ alleged misrepresentations con-
cerning the condition of the house. Specifically, plaintiffs allege that 
the relevant defendants failed to disclose the existence of a long his-
tory of water-intrusion issues at the house and unreasonably relied upon  
Mr. Cribb’s assurances that he had fully repaired the problem prior to 
closing. In our view, the Court of Appeals correctly concluded that none 
of these allegations rely upon the relevant contractual provisions.

¶ 25  According to Berkeley Investors and Mr. Bell and Re/Max and 
Mr. Carroll, the disclosure statement upon which these claims rely 
constitutes a part of the purchase contract, so that claims relating to  
the disclosure statement implicate contractual duties for purposes  
of the economic loss rule. In support of this assertion, the relevant de-
fendants direct our attention to N.C.G.S. § 47E-5(a), which authorizes 
the inclusion of a residential property disclosure statement into a con-
tract for the sale of real estate, and point out that Paragraph 5 of the North 
Carolina Standard Form 2-T Offer to Purchase and Contract relating to 
the “Buyer Representations,” which was used in this transaction, explic-
itly incorporates the disclosure statement into the purchase contract.

¶ 26  A careful examination of Standard Form 2-T reveals, however, that 
the document in question simply acknowledges that “Buyer has received 
a signed copy of the N.C. Residential Property and Owners’ Association 
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Disclosure Statement prior to the signing of this offer.” For that reason, 
the language upon which Berkeley Investors and Mr. Bell and Re/Max 
and Mr. Carroll rely in support of their economic loss rule arguments 
represents nothing more than an acknowledgement that the owner had 
complied with its obligation to provide a residential disclosure state-
ment to the purchaser without addressing the substance of the disclo-
sure statement. See N.C.G.S. § 47E-5 (2019). As the Court of Appeals 
recognized, the disclosure statement also indicates that purchasers “un-
derstand that this is not a warranty by owners or owner’s agent,” with 
nothing in the contract serving to make the representations contained 
in the disclosure statement part of the terms of the purchase contract. 
Thus, since the substance of the disclosure statement is not incorpo-
rated into the purchase contact, it cannot serve as the basis for the ap-
plication of the economic loss rule in this case.

¶ 27  In seeking to persuade us to reach a contrary conclusion, Berkeley 
Investors and Mr. Bell and Re/Max and Mr. Carroll point to our state-
ment in Crescent University City Venture that:

[w]hen a plaintiff asserts that the subject matter of 
a contract has, in its operation or mere existence, 
caused injury to itself or failed to perform as bar-
gained for, the damages are merely economic, and 
a purchaser has no right to assert a claim for negli-
gence against the seller . . . for those economic losses 
under the economic loss rule.

376 N.C. at 62. The principle enunciated in Crescent University City 
Venture, which involved a claim brought by the owner of a tract of real 
estate and a subcontractor based upon the allegedly negligent construc-
tion of a critical component of an apartment complex, does not control 
in this instance given that the present case arose in the context of a sub-
sequent sale of an existing residence between individuals or privately 
held entities that the individual participants controlled rather than in the 
context of a large commercial real estate transaction in which the rights 
and responsibilities of the parties were comprehensively controlled by a 
series of inter-related contracts and sub-contracts.

¶ 28  In its opinion in this case, the Court of Appeals referenced its own 
decision in Bradley Woodcraft, Inc. v. Bodden, in which it had held that, 
“while claims for negligence are barred by the economic loss rule where 
a valid contract exists between the litigants, claims for fraud are not so 
barred and, indeed, the law is, in fact, to the contrary: a plaintiff may 
assert both claims.” 251 N.C. App. 27, 34 (2016) (cleaned up). According 
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to Berkeley Investors and Mr. Bell, Bradley Woodcraft should not be 
understood as categorically excluding fraud claims from the reach of 
the economic loss rule, citing decisions by the United States Court  
of Appeals in Broussard v. Meineke Disc. Muffler Shops, Inc., 155 F.3d 
331 (4th Cir. 1998), and Legacy Data Access, Inc. v. Cadrillion, LLC, 889 
F.3d 158 (4th Cir. 2018), and pointing to the Fourth Circuit’s statement in 
Legacy Data Access that “Bradley Woodcraft is simply another applica-
tion of the principle that the economic loss rule does not bar tort claims 
based on an independent legal duty, which is identifiable and distinct 
from the contractual duty,” Legacy Data Access, Inc., 889 F.3d at 166 
(cleaned up).

¶ 29  Aside from the fact that this Court is not bound by the Fourth 
Circuit’s interpretation of North Carolina state law, State ex rel. Martin 
v. Preston, 325 N.C. 438, 449–50 (1989), any decision to adopt the Fourth 
Circuit’s reasoning in Legacy Data Access would not change the out-
come in this case. As we have already noted, the allegedly tortious 
conduct at issue in this case cannot have constituted a violation of the 
purchase contract because the representations set out in the disclosure 
agreement were not incorporated into that document. As a result, even 
if the Court of Appeals did categorically exempt fraud claims from the 
economic loss rule in Bradley-Woodcraft and even if Bradley-Woodcraft 
was decided in error, the adoption of such a rule would not preclude 
the assertion of plaintiffs’ fraud and negligent misrepresentation claims 
against Berkeley Investors and Mr. Bell in this case. As a result, the Court 
of Appeals did not err by holding that the economic loss rule did not 
bar the assertion of fraud claims against Berkeley Investors, Mr. Bell,  
Re/Max, and Mr. Carroll and the negligent misrepresentation claim 
against Berkeley Investors and Mr. Bell that rests upon the contents of 
the disclosure statement that was provided to plaintiffs.

¶ 30  Although our conclusion that the disclosure statement was not a 
term of the purchase contract seems to us to adequately support a deci-
sion to affirm the Court of Appeals’ decision with respect to this issue, 
we will take this opportunity to address the privity of contract issue as it 
relates to Re/Max and Mr. Carroll. The Court of Appeals held that, even 
if the plaintiffs’ negligent misrepresentation and fraud claims against 
Berkeley Investors and Mr. Bell were barred by the economic loss rule, 
Re/Max and Mr. Carroll were not entitled to claim the protections of 
the economic loss rule because they were not parties to the purchase 
contract. Cummings, 270 N.C. App. at 219. Arguing in reliance upon 
the Court of Appeals’ decision in Simmons v. Cherry, 43 N.C. App. 499 
(1979), Re/Max and Mr. Carroll assert that, in light of the statements that 
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Mr. Carroll had made and the conduct in which Mr. Carroll had engaged 
for the purpose of ensuring that the transaction closed during the course 
of his representation of Berkeley Investors and its owners, Mr. Carroll 
had bound himself to the terms of the purchase contract and was en-
titled to the same economic loss rule protections as Berkeley Investors 
and Mr. Bell. We are not, however, persuaded that, aside from its status 
as a decision of the Court of Appeals rather than of this Court, Simmons 
should be deemed controlling in this case.

¶ 31  In Simmons, the president of a corporation contracted with a real 
estate appraiser for the purpose of obtaining the performance of a fea-
sibility study. The corporation’s president did not, at any point during 
the transaction, mention any involvement on the part of the corpora-
tion and, instead, provided a personal assurance that the appraiser’s 
bill would be paid. Simmons, 43 N.C. App. at 499–500. In light of these 
facts, the Court of Appeals concluded that the record contained suffi-
cient support for a finding that the president had bound himself to the 
contract. Id. at 501. In this case, on the other hand, the record contains 
no evidence suggesting that Mr. Carroll had similarly bound “himself to 
performance of the contract and personal liability therefore.” Id. As a 
result, we agree with the Court of Appeals’ determination that Re/Max 
and Mr. Carroll lacked the privity of contract necessary to support the 
invocation of the economic loss rule.

C. Negligence

¶ 32 [2] Next, we consider the viability of plaintiffs’ negligence claims 
against Re/Max and Mr. Carroll. In reversing the trial court’s decision 
to grant summary judgment in defendant’s favor with respect to these 
claims, the Court of Appeals held that the record disclosed the exis-
tence of a genuine issue of material fact concerning the extent to which  
Re/Max and Mr. Carroll had a duty to disclose the history of water intru-
sion into the house given the equivocal nature of Mr. Cribb’s statements 
about the extent to which he had repaired the leak that he had been 
hired to address. Cummings, 270 N.C. App. at 218. We agree.

¶ 33  “[U]nder established common law negligence principles, a plain-
tiff must offer evidence of four essential elements in order to prevail: 
duty, breach of duty, proximate cause, and damages,” Estate of Mullis  
v. Monroe Oil Co., 349 N.C. 196, 201 (1998), with “[a]ctionable negli-
gence [being] the failure to exercise that degree of care which a rea-
sonable and prudent person would exercise under similar conditions.” 
Hart v. Ivey, 332 N.C. 299, 305 (1992). In their amended complaint 
and on appeal to the Court of Appeals, plaintiffs asserted that Re/Max  
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and Mr. Carroll owed them a number of legal duties, including the duty 
to (1) “take all reasonable steps to ascertain all known and readily avail-
able material facts about the condition” of the house; (2) make specific 
inquiry of the owners, including Berkeley Investors and Mr. Bell, for the 
purpose of obtaining information relating to facts or circumstances that 
may materially affect plaintiffs’ decision to purchase the house; (3) “take 
all reasonable steps” to ensure that any prior leaks or water-intrusion 
problems had been repaired by a licensed professional; and (4) ensure 
that the disclosure statement was accurate, that the house did not con-
tain any defects and that Re/Max and Mr. Carroll had breached those 
duties by, among other things, (1) failing to discover and correct any 
material defects in the house or to disclose the defects to plaintiffs; (2) 
hiring Mr. Cribb, who was a painter, to fix a suspected leak in the guest 
level living room; (3) permitting Berkeley Investors to provide a disclo-
sure statement that stated that the house did not have any known de-
fects; and (4) failing to disclose the history of water-intrusion problems 
at the house.

¶ 34  We have previously held that a real estate broker:

who makes fraudulent misrepresentations or who 
conceals a material fact when there is a duty to 
speak to a prospective purchaser in connection with 
the sale of the principal’s property is personally liable 
to the purchaser notwithstanding that the broker was 
acting in the capacity of agent for the seller.

Johnson v. Beverly-Hanks & Assocs., Inc., 328 N.C. 202, 210 (1991) 
(quoting P. Hetrick & J. McLaughlin, Webster’s Real Estate Law in North 
Carolina § 132, at 165 (3d ed. 1988)). Put another way, “[a] broker has 
a duty not to conceal from the purchasers any material facts and to 
make full and open disclosure of all such information.” Id. According 
to the Court of Appeals’ decision in Clouse v. Gordon, a real estate bro-
ker’s duty to share information with a buyer is limited to “material facts 
known to the broker and to representations made by the broker.” 115 
N.C. App. 500, 508 (1994) (emphasis added).

¶ 35  Acting in reliance upon Clouse, the Court of Appeals rejected plain-
tiffs’ contention that the failure of Re/Max and Mr. Carroll to discover 
“ascertainable” defects in the house rendered those defendants neg-
ligent given that “a seller’s agent only has a duty to disclose material 
facts that are known to him.” Cummings, 270 N.C. App. at 217 (em-
phasis added). In addition, the Court of Appeals held that Re/Max and 
Mr. Carroll “owed [p]laintiffs no duty to ensure that the [h]ouse was in 
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any particular condition at the time of closing” and could not, for that 
reason, be liable in negligence for any failure to make necessary repairs. 
Id. Finally, the Court of Appeals concluded that Re/Max and Mr. Carroll 
could not be found negligent based upon the theory that they had pro-
vided plaintiffs with the disclosure statement because (1) they did not 
sign it, (2) the disclosure statement provided that “the representations 
are made by the owner and not the owner’s agent(s) or subagent(s),” 
and (3) the disclosure statement included representations regarding the 
actual knowledge possessed by Berkeley Investors. Id.

¶ 36  Although the Court of Appeals was correct in reaching all of these 
conclusions, that fact does not completely resolve the issue of whether 
Re/Max and Mr. Carroll can be held liable to plaintiffs on the basis of 
negligence. As we have already noted, a real estate broker must disclose 
all material facts that he or she knows to the potential buyer, with such 
“material facts” including those that an agent “knows or should know 
would reasonably affect the [purchaser’s] judgment.” Brown v. Roth, 
133 N.C. App. 52, 55 (1999) (quoting James A. Webster, Jr., Webster’s Real 
Estate Law in North Carolina §§ 8–9, at 243 (4th ed. 1994)). In other 
words, Re/Max and Mr. Carroll had a duty to disclose any fact of which 
they were aware that might reasonably have impacted plaintiffs’ deci-
sion to purchase the house.

¶ 37  A careful review of the record discloses the existence of evidence 
tending to show that Mr. Carroll knew of previous water-intrusion issues 
at the house and that he had hired Mr. Cribb to, among other things, at-
tempt to locate and repair the source of a leak in the guest-level living 
room. After completing the required work, Mr. Cribb sent a text mes-
sage to Mr. Carroll informing Mr. Carroll that he “may have found that 
leak” and that he “hope[d] that was it.” Re/Max and Mr. Carroll point to 
this communication in arguing that Mr. Carroll “was told that the condi-
tion had been repaired” and contend, in reliance upon Clouse, in which 
the Court of Appeals held that a real estate agent could not be held li-
able for relying upon an opinion provided by a professional surveyor 
whose survey map failed to indicate that the property was located in a 
flood hazard zone, Clouse, 115 N.C. App. at 503, 509–10, that Mr. Carroll 
had reasonably relied upon the assurance that he had received from Mr. 
Cribb, whom Re/Max and Mr. Carroll describe as an “experienced pro-
fessional,” in failing to disclose the existence of the relevant incident 
of water intrusion to plaintiffs. In response, plaintiffs challenge the ad-
equacy of Mr. Cribb’s professional qualifications and the reasonableness 
of Mr. Carroll’s reliance upon Mr. Cribb’s statements given their ambigu-
ous and uncertain nature.
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¶ 38  A careful review of the record precludes us from holding that the 
reasonableness of Mr. Carroll’s reliance upon Mr. Cribb’s statements has 
been established as a matter of law. Despite Re/Max and Mr. Carroll’s 
characterization of Mr. Cribb as an “experienced professional,” he 
was a painter and pressure washer rather than a licensed contractor. 
Moreover, even if one was to accept Mr. Cribb’s qualifications as suffi-
cient, the equivocal nature of the statements made in the text messages 
upon which Re/Max and Mr. Carroll rely raises a genuine issue of mate-
rial fact concerning the extent to which Mr. Carroll reasonably relied 
upon those statements in failing to disclose to plaintiffs the existence 
of this instance of water intrusion into the house. Thus, unlike the situ-
ation at issue in Clouse, in which the qualifications of the relevant pro-
fessional and the clarity of that professional’s assurances do not appear 
to have been in question, the same cannot be said of either Mr. Cribb or 
the statements that he made to Mr. Carroll. See Clouse, 115 N.C. App. 
at 508–09. As a result, a rational juror could properly conclude that Mr. 
Carroll acted unreasonably in relying upon the adequacy of Mr. Cribb’s 
performance in rectifying the problems evidenced by the water intru-
sion into the house.

¶ 39  Both Re/Max and Mr. Carroll, in their brief, and Judge Arrowood, 
in his dissenting opinion at the Court of Appeals, argue that the home 
inspection conducted by Mr. Williams, in which the inspector failed 
to discover that the house had water-intrusion problems, provided 
further evidence that Mr. Carroll had reasonably concluded that the 
water-intrusion issue that Mr. Cribb had been hired to address had been 
adequately repaired. Cummings, 270 N.C. App. at 238 (Arrowood, J., 
concurring, in part, and dissenting, in part). Although a home inspec-
tion might, under other circumstances, suffice to preclude a finding of 
potential liability on the part of the agent representing the seller in a 
real estate transaction, the record before us in this case, which includes 
evidence tending to show that Mr. Cribb was primarily hired to repaint, 
rather than repair, the affected area; that the damage to the home was ex-
tensive and longstanding; that Mr. Moore testified that efforts had been 
made to conceal the extent of the water intrusion that had occurred at 
the home, that the nature and extent of the damage to the house was 
not immediately apparent, and that there was no reason for either Mr. 
Williams or plaintiffs to have conducted further investigation in light 
of that fact coupled with the fact that Mr. Williams testified that he  
did not find any evidence of water intrusion or moisture damage that 
would have prompted him to conduct moisture testing, precludes such 
a result in this instance. Thus, the results of the inspection performed by 
Mr. Williams fail to justify a determination that, as a matter of law, the 
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record does not disclose the existence of a genuine issue of material fact 
relating to plaintiffs’ negligence-based claimes resting upon the failure 
of Re/Max and Mr. Carroll to disclose to plaintiffs the existence of water 
intrusion into the house.

D. Negligent Misrepresentation

¶ 40 [3] The Court of Appeals held, with respect to plaintiffs’ claim against 
Berkeley Investors and Mr. Bell for negligent misrepresentation, that the 
record disclosed the existence of a genuine issue of material fact con-
cerning whether (1) Berkeley Investors and Mr. Bell reasonably relied 
upon the work performed by Mr. Cribb and (2) the inspection conduct-
ed by Mr. Williams amounted to “reasonable diligence” entitling plain-
tiffs to rely upon the representations made in the disclosure statement. 
Cummings, 270 N.C. App. at 223–24. We agree.

¶ 41  “The tort of negligent misrepresentation occurs when a party justi-
fiably relies to his detriment on information prepared without reason-
able care by one who owed the relying party a duty of care.” Dallaire, 
367 N.C. at 369 (quoting Raritan River Steel Co. v. Cherry, Bekaert  
& Holland, 322 N.C. 200, 206 (1988)). However, “[a] party cannot estab-
lish justified reliance on an alleged misrepresentation if the party fails 
to make reasonable inquiry regarding the alleged statement.” Id. The 
extent to which a party justifiably relied upon items of information is 
generally a question of fact for the jury in the absence of a showing that 
“the facts are so clear as to permit only one conclusion.” Marcus Bros. 
Textiles, Inc. v. Price Waterhouse, LLP, 350 N.C. 214, 225 (1999) (quot-
ing Restatement (Second) of Torts § 552 cmt. e (1977)).

¶ 42  As an initial matter, Berkeley Investors and Mr. Bell argue that they 
did not make any misrepresentations in the disclosure statement given 
that, in spite of their knowledge that there had been a leak in the house, 
they reasonably relied upon the assurances that had been received from 
Mr. Cribb, as conveyed to them by Mr. Carroll, that the leak had been 
fixed. In support of this assertion, Berkeley Investors and Mr. Bell di-
rect our attention to the unpublished decision of the Court of Appeals 
in Dykes v. Long, which addressed the issue of whether the seller of  
a house had fraudulently represented in a disclosure statement that she  
had no knowledge of defects in a house in spite of the fact that she had  
previously discovered the existence of cracks in the front porch and 
had had them repaired by a general contractor. Dykes v. Long, No. 
COA14-148, 2014 WL 2993986, at *3 (N.C. Ct. App. July 1, 2014) (un-
published). In holding that the sellers’ conduct in failing to disclose the 
crack-related problems of which they were aware did not constitute 
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actionable fraud, the Court of Appeals emphasized that the sellers had 
taken steps to address the problem, had been assured by the contractor 
that the problem in question had been rectified, and had observed no 
further problems with respect to the porch prior to closing. Id. Similarly, 
Berkeley Investors and Mr. Bell contend that they cannot be held liable 
to plaintiffs for negligent misrepresentation given that they had received 
assurances from Mr. Carroll that the leak had been repaired, that Mr. 
Cribb was fully qualified to repair the leak in light of his extensive ex-
perience in performing painting and general repair work, and that no 
further problems had been observed in the house after the performance 
of the relevant repair work.

¶ 43  As we have already indicated in addressing the negligence-related 
claims that plaintiffs have asserted against Re/Max and Mr. Carroll, the 
record does, in fact, contain evidence tending to show “that [Mr.] Cribb 
was not qualified to fix the leak in the guest level ceiling,” including, but 
not limited to, the fact that Mr. Cribb was not a licensed contractor and 
claimed to be engaged in the business of painting and pressure washing, 
the fact that Mr. Cribb testified that he could not specifically remember 
having identified and repaired any leaks in the house, and the fact that 
Mr. Cribb acknowledged that he had not done any work that involved 
penetrating the interior walls of the house. As a result, aside from the 
fact that Dykes has no precedential value, N.C. R. App. P. 30(4)(3), this 
case is distinguishable from Dykes given the existence of a conflict in 
the evidence concerning the nature and extent of Mr. Cribb’s ability to 
repair leaks and the fact that, while the problems at issue in Dykes did 
not reappear until sixteen years after performance of the necessary re-
pair work, only a few months had elapsed between the date upon which 
Mr. Cribb worked on the house and the plaintiffs’ discovery that exten-
sive water-related damage had occurred to that structure. See Dykes, 
2014 WL 2993986, at *3. As a result, we hold that, when the evidence in 
the present record is taken in the light most favorable to plaintiffs, it 
discloses the existence of genuine issues of material fact concerning the 
reasonableness of Berkeley Investors’ and Mr. Bell’s reliance upon the 
repair work that Mr. Cribb performed.

¶ 44  In addition, Berkeley Investors and Mr. Bell argue that, even if they 
were not entitled to rely upon the repair work performed by Mr. Cribb 
in preparing the disclosure statement that they delivered to plaintiffs, 
plaintiffs were not entitled to rely upon the representations made in the 
disclosure statement given that they had an obligation to perform their 
own investigation into the condition of the property and failed to do so. 
In support of this assertion, Berkeley Investors and Mr. Bell direct our 
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attention to Stevens v. Heller, in which the Court of Appeals stated that 
a purchaser of real estate is “not entitled to rely solely on the property 
disclosure statement prepared by the seller and conduct no independent 
due diligence . . . unless the buyer can show that the seller’s misrepre-
sentations caused the lack of reasonable diligence.” 268 N.C. App. 654, 
660 (2019).

¶ 45  According to Berkeley Investors and Mr. Bell, plaintiffs should have 
been aware of the need to conduct a further investigation into the con-
dition of the house for a number of reasons, including (1) the presence 
of language in the disclosure statement disclaiming any warranties and 
recommending that plaintiffs retain a licensed home inspector; (2) the 
existence of language in the purchase contract indicating that the house 
was being sold in its “current condition” and disclaiming all warranties; 
(3) the fact that Mr. Williams noted the need to seal areas on the exte-
rior of the house and to rectify problems with windows and doors that 
would either not open and close or would not seal properly; and (4) 
the statement in Mr. Williams’ report that he had “attempt[ed] to find a 
leak but sometimes cannot” and his “recommend[ation] that qualified 
contractors be used” to inspect and repair the problems identified in the 
report. According to Berkeley Investors and Mr. Bell, this information 
should have prompted plaintiffs to request that Mr. Williams conduct 
additional testing for the presence of moisture and rendered plaintiffs’ 
reliance upon the representations contained in the disclosure statement 
unreasonable as a matter of law.

¶ 46  In light of the fact-intensive nature of the relevant inquiry, “[t]he rea-
sonableness of a party’s reliance is a question for the jury, unless the 
facts are so clear that they support only one conclusion.” Forbis v. Neal, 
361 N.C. 519, 527 (2007). Unlike the plaintiffs in Stevens, who failed to 
conduct any inspection of the relevant property prior to the closing, 268 
N.C. App. at 656, plaintiffs hired a licensed home inspector and general 
contractor for the purpose of performing a home inspection. As a result, 
the operative question for the purpose of this case is whether obtaining 
the performance of the inspection conducted by Mr. Williams constitut-
ed “reasonable diligence” on the part of plaintiffs or whether plaintiffs 
should have obtained additional inspections, including the performance 
of more intrusive moisture testing.

¶ 47  According to Mr. Williams, the absence of any visual evidence 
tending to suggest the existence of a moisture problem with the house 
rendered the performance of intrusive moisture testing unnecessary, a 
determination that Mr. Moore characterized as reasonable. In addition, 
as the majority at the Court of Appeals observed, the “alleged efforts 
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[by Berkeley Investors and Mr. Bell] to conceal the water-intrusion is-
sues might have caused [p]laintiffs to forego moisture testing and more 
reasonably rely upon the [d]isclosure [s]tatement where [p]laintiffs oth-
erwise might not have.” Cummings, 270 N.C. App. at 224. As a result, the 
record contains ample evidence tending to show that plaintiffs reason-
ably relied upon Mr. Williams’ inspection report.

¶ 48  In seeking to persuade us to reach a different result, Berkeley 
Investors and Mr. Bell, along with the dissenting opinion at the Court 
of Appeals, emphasize the problems with the house that Mr. Williams 
identified in his report, including (1) the presence of minor roof damage; 
(2) the need to seal certain locations on the exterior of the house for the 
purpose of excluding water and insects; (3) the existence of doors that  
failed to either close or seal property; (4) the presence of windows  
that exhibited rust stains and would not open; and (5) the existence  
of minor leaks that could lead to the development of mold and the rec-
ommendation that Mr. Williams made at numerous locations in his re-
port that “qualified contractors be used in your further inspection or 
repair issues as it relates to the comments in this inspection report.” 
However, we do not believe that any of this information would have 
necessarily put plaintiffs on notice that the house might have a serious 
water-intrusion problem. For example, the reference in the inspection 
report to leaks “causing mold to grow” involved a condensation line 
that drained under the house, with mold having developed on the con-
crete foundation, rather than anything relating to the structure’s walls. 
Similarly, in discussing the areas on the exterior of the house that need-
ed sealing, Mr. Williams stated that “a handy-man can easily make these 
repairs,” a comment that could reasonably be interpreted to suggest that 
a more in-depth inspection of these areas was not required. In addition, 
none of the problems mentioned in Mr. Williams’ report appear to have 
been related to either any repair work that Mr. Cribb performed or the 
extensive water damage problem that Mr. Moore identified. Finally,  
the recommendation that qualified contractors be used for further in-
spection and repair work, aside from appearing to be generically applica-
ble “boilerplate” language rather than a recommendation that plaintiffs 
take any particular action, relates to “the comments in this inspection 
report,” none of which pertained to moisture intrusion into the walls of 
the house or the need for further testing of the house for its presence.

¶ 49  In addition, Berkeley Investors and Mr. Bell, along with the dissent-
ing opinion at the Court of Appeals, rely upon MacFadden v. Louf, in 
which the Court of Appeals held that a home buyer could not reason-
ably rely upon alleged misrepresentations contained in a disclosure  
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statement “because [the buyer] conducted a home inspection before 
closing and that inspection report put her on notice of potential prob-
lems with the home.” 182 N.C. App. 745, 748 (2007). MacFadden is dis-
tinguishable from this case, however, given that the inspection report at 
issue there specifically instructed the plaintiff to hire a roofing contrac-
tor in light of the existence of extensive evidence tending to suggest that 
a potential for water to pond existed, with this evidence including the  
presence of stains on the chimney and in the attic area; the fact that  
the floor sagged, deflected, and was uneven; and the fact that other evi-
dence of moisture and pest infestation was present. Id. As we have al-
ready noted, the report that Mr. Williams prepared concerning the house 
that is at issue in this case made only generalized comments about the 
need for further inspections and did not suggest that any significant 
amount of water intrusion had occurred.

¶ 50  Admittedly, plaintiffs could have engaged in additional investigative 
activities, including requesting Oak Island Accommodations’ mainte-
nance records or having more intrusive moisture testing performed. On 
the basis of the present record, however, the extent to which plaintiffs’ 
failure to take such additional steps constituted a failure to exercise 
“reasonable diligence” is a question of fact for the jury rather than a 
question of law for the Court. As a result, after viewing the record evi-
dence in the light most favorable to the plaintiffs, we hold that there are 
genuine issues of material fact concerning the extent to which Berkeley 
Investors and Mr. Bell reasonably relied upon Mr. Cribb’s repair work in 
representing in the disclosure statement that they did not know of the 
existence of any water-intrusion problems and the extent to which plain-
tiffs reasonably relied upon these statements in light of the inspection 
performed by Mr. Williams.

E. Fraud

¶ 51 [4] According to the Court of Appeals, the record also disclosed the ex-
istence of genuine issues of material fact concerning the extent to which 
Berkeley Investors and Mr. Bell defrauded plaintiffs by providing them 
with a disclosure statement that contained untruthful information con-
cerning the condition of the house and whether Berkeley Investors, Mr. 
Bell, Re/Max and Mr. Carroll defrauded plaintiffs by failing to disclose the  
existence of the history of water-intrusion problems at the house and 
the nature and extent of the steps that had been taken for the purpose of 
addressing those problems.5 Cummings, 270 N.C. App. at 233–34. Once 

5. Although plaintiffs identified Mr. Carroll’s assertion that he would buy the house 
as evidence of fraud, the Court of Appeals concluded that this statement constituted “mere 
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again, we conclude that the Court of Appeals reached the correct deci-
sion with respect to this issue.

¶ 52  As an initial matter, plaintiffs asserted separate claims for “fraud and 
fraud in the inducement” and “fraud by concealment” in their amended 
complaint. The Court of Appeals concluded that, “[b]ecause: (1) the pur-
portedly distinct causes of action each allege false representations or 
omissions in inducing [p]laintiffs to purchase the [h]ouse; and (2) the 
respective elements of fraud, fraud in the inducement, and fraudulent 
concealment overlap on these facts,” it would analyze plaintiffs’ fraud 
claims “as separate theories of a single cause of action alleging fraud in 
the inducement.” Cummings, 270 N.C. App. at 229. We conclude that the 
approach adopted by the Court of Appeals with respect to this issue was 
a reasonable one and will adopt it as our own.

¶ 53  As we have previously stated, “[f]raud has no all-embracing defini-
tion”; instead, as a general proposition, fraud “may be said to embrace 
all acts, omissions, and concealments involving a breach of legal or eq-
uitable duty and resulting in damage to another, or the taking of undue 
or unconscientious advantage of another.” Vail v. Vail, 233 N.C. 109, 
113 (1951) (cleaned up). The following essential elements of actionable 
fraud are well established: “(1) False representation or concealment 
of a material fact, (2) reasonably calculated to deceive, (3) made with 
intent to deceive, (4) which does in fact deceive, (5) resulting in dam-
age to the injured party.” Forbis, 361 N.C. at 526–27 (quoting Ragsdale  
v. Kennedy, 286 N.C. 130, 138 (1974)). On the other hand, “any reliance 
on the allegedly false representations must be reasonable.” Id. at 527 
(citing Johnson v. Owens, 263 N.C. 754, 757 (1965)).

¶ 54  Berkeley Investors, Mr. Bell, Re/Max, and Mr. Carroll argue that they 
are not liable for fraud for the same essential reasons that cause them 
to contend that a finding of liability on the basis of negligence would 
be inappropriate. Berkeley Investors and Mr. Bell insist that (1) neither 
the record nor the applicable law provide any support for a finding that 
they knowingly made a false statement in the disclosure statement and 
that (2), even if they made such a statement, plaintiffs cannot show that 
they reasonably relied upon the alleged misrepresentations. More spe-
cifically, Berkeley Investors and Mr. Bell assert that Mr. Carroll, who  

puffing” rather than actionable fraud, having reached this result in reliance upon Rowan 
County Board of Education v. United States Gypsum Co., 332 N.C. 1, 17 (1992). Plaintiffs 
did not seek further review of this aspect of the Court of Appeals’ decision by this 
Court, which renders it final for purposes of further proceedings in this case. See N.C. R.  
App. P. 28(b)(6).
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represented them in the relevant transaction, had no obligation to in-
form plaintiffs of the existence of the leak that had been repaired by 
Mr. Cribb given Mr. Cribb’s assurances that the leak had been success-
fully remediated and that it was reasonable for everyone involved to rely 
upon Mr. Cribb’s professional judgment. In addition, Berkeley Investors 
and Mr. Bell argue that plaintiffs could not reasonably rely on the repre-
sentations made in the disclosure statement given their failure to heed 
the recommendations set out in that document, the purchase contract, 
and Mr. Williams’ report that they obtain additional inspections of the 
house. Similarly, Re/Max and Mr. Carroll contend that Mr. Carroll “did 
not have a duty to disclose the condition of the repaired leak because 
he justifiably relied on [Mr. Cribb’s] representations that the leak was 
repaired and believed (also based on months of observation and the 
findings of other professionals) the leak to be repaired.” In their view, 
plaintiffs could not prove that Berkeley Investors, Mr. Bell, Re/Max, or 
Mr. Carroll knew of the existence of any problems that had not been 
reported in the disclosure statement, with plaintiffs having been put on 
notice of the existence of additional potential problems that they failed 
to adequately investigate.

¶ 55  We are unable, for the reasons set forth above, to accept the va-
lidity of any of these arguments. In our view, as the Court of Appeals 
correctly determined, the record discloses the existence of genuine is-
sues of material fact concerning (1) the reasonableness of any reliance 
that Berkeley Investors, Mr. Bell, Re/Max, and Mr. Carroll may have 
placed upon the repair work performed by Mr. Cribb and (2) whether 
plaintiffs reasonably relied upon the inspection report prepared by Mr. 
Williams. Although we have focused much of our discussion of this issue 
upon the reasonableness of the reliance placed by Berkeley Investors, 
Mr. Bell, Re/Max, and Mr. Carroll upon the repair work performed  
by Mr. Cribb and the reliance placed upon Mr. Williams’ report by plain-
tiffs, we have not lost sight of the fact that the record contains evidence 
tending to show that significant water intrusion had occurred in the past 
and that Berkeley Investors and Mr. Bell knew of the existence of this 
condition. After acknowledging that the maintenance records main-
tained by Oak Island Accommodations showed that water intrusion had 
occurred at the house in the past, Berkeley Investors, Mr. Bell, Re/Max, 
and Mr. Carroll insist that the records “also show that each and every 
issue was addressed and resolved” and that plaintiffs had failed to re-
quest that they be provided with the relevant maintenance records in 
spite of the fact that they knew of their existence. We agree, for the 
reasons stated below, that none of defendants had a legal duty to ob-
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tain the Oak Island Accommodations maintenance records and to pro-
vide them to plaintiffs. We also conclude, however, that the existence 
of these records, coupled with the e-mails exchanged between Mr. Bell, 
Mr. Carroll, and Ms. Durham concerning water-intrusion problems at the 
house over the course of nearly a year prior to the closing, provide addi-
tional support for our conclusion that the record discloses the existence 
of a genuine issue of material fact concerning the validity of plaintiffs’ 
fraud claims given that awareness of the existence of these problems 
tends to undercut the accuracy of the representations contained in the 
disclosure statement concerning the condition of the house. 

¶ 56  We are not, obviously, holding that these facts compel a finding of 
liability or that a jury would not be able, depending upon its evaluation 
of the evidence, to return a verdict in favor of Berkeley Investors, Mr. 
Bell, Re/Max, and Mr. Carroll or that either sellers or real estate agents 
owe a fiduciary duty to buyers or to disclose defects that do not exist. 
Instead, we are simply holding that, in light of the present record, a rea-
sonable jury could, but was not required, to find in plaintiffs’ favor with 
respect to these fraud-related claims. As a result, for all of these rea-
sons, we hold that the Court of Appeals correctly held that the trial court 
had erred by entering summary judgment in defendants’ favor with re-
spect to the fraud claims that plaintiffs had asserted against Berkeley 
Investors, Mr. Bell, Re/Max, and Mr. Carroll.

F. Inference Running Backwards

¶ 57 [5] Finally, Berkeley Investors and Mr. Bell argue that the Court of 
Appeals erred in reversing the trial court’s summary judgment order 
by violating the prohibition against relying upon inferences that “r[a]n  
backward.” In support of this argument, Berkeley Investors and Mr. Bell 
direct our attention to our decision in Childress v. Nordman, which 
they claim enunciates a “general rule that mere proof of the existence 
of a condition or state of facts at a given time does not raise an infer-
ence or presumption that the same condition or state of facts existed on 
a former occasion.” 238 N.C. 708, 712 (1953). In light of this principle, 
Berkeley Investors and Mr. Bell argue that the Court of Appeals erred 
by relying upon Mr. Moore’s testimony, which rested upon an inspection 
of the house that he conducted three months after the closing, given the 
absence of any “evidence before the Court of Appeals sufficient to show 
that [the] representations concerning the [h]ouse’s condition [made by 
Berkeley Investors and Mr. Bell] were false either when made by them 
or when acted on by [plaintiffs]—despite [Mr.] Moore’s opinion . . . that 
the problems had been ‘going on for quite some time.’ ”
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¶ 58  As Berkeley Investors and Mr. Bell have conceded, however, subse-
quent decisions of this Court and the Court of Appeals have held that the 
principle articulated in Childress was “not of universal application” and 
that its application was, instead, dependent upon the “facts and circum-
stances of the individual case, and on the likelihood of intervening cir-
cumstances as the true origin of the present existence or the existence 
at a given time,” Jenkins v. Hawthorne, 269 N.C. 672, 674–75 (1967) 
(cleaned up) (holding that a reasonable jury could infer from evidence 
that the house at issue in that case was in the same condition at the 
time that the defendant made her allegedly false representations as it 
was when the problems were discovered several months later), with 
this Court having stated in Jenkins that “so much depends upon circum-
stances that it seems a mistake to think in terms of a ‘rule’ with respect 
to this or any other of the many factors that must be considered,” id. at 
675 (quoting Stansbury, N.C. Evidence § 90 (2d ed. 1963)), and with the 
Court of Appeals having described the Childress “rule” as being “riddled 
with exceptions” and having stated that “[t]he trend is toward permit-
ting the fact finder to consider the subsequent condition or fact along 
with all of the surrounding circumstances in arriving at its conclusion 
as to the existence of the condition or fact at the relevant time,” Plow  
v. Bug Man Exterminators, Inc., 57 N.C. App. 159, 162 (1982). A careful 
examination of the record that is before us in the present case satisfies 
us that a reasonable jury could determine, based upon Mr. Moore’s tes-
timony, that the damage that he discovered had been in existence at the 
time of closing, particularly given the emphasis that Berkeley Investors 
and Mr. Bell have placed upon Mr. Cribb’s repair work and the absence 
of any evidence tending to show that any event that might have caused 
the damage that Mr. Moore observed had occurred between August and 
November 2014. As a result, we hold that the Court of Appeals did not 
violate any rule against “inferences running backwards” in partially re-
versing the trial court’s summary judgment order.

G. Breach of Fiduciary Duty

¶ 59 [6] Finally, in addressing the validity of the Court of Appeals’ deter-
mination that the record disclosed the existence of genuine issues of 
material fact concerning the extent to which Rudd & Associates, Ms. 
Rudd-Gaglie, and Mr. Goodman breached a fiduciary duty to plaintiffs 
by (1) failing to procure the Oak Island Accommodations maintenance 
records on behalf of plaintiffs and (2) hiring Mr. Williams to inspect the 
house given his failure to conduct intrusive moisture testing, we begin 
by noting that the relationship between a real estate agent and his or her 
client is by, definition, one of agency, with the agent owing a fiduciary 
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duty to the buyer in all matters relating to the relevant transaction. See 
Restatement (Third) of Agency § 8.01 (2006). More specifically:

A real estate agent has the fiduciary duty to 
exercise reasonable care, skill, and diligence in the 
transaction of business entrusted to him, and he will 
be responsible to his principal for any loss resulting 
from his negligence in failing to do so. The care and 
skill required is that generally possessed and exer-
cised by persons engaged in the same business. This 
duty requires the agent to make a full and truthful dis-
closure to the principal of all facts known to him, or 
discoverable with reasonable diligence and likely to 
affect the principal. The principal has the right to rely 
on his agent’s statements, and is not required to make 
his own investigation.

Brown, 133 N.C. App. at 54–55 (cleaned up). In the same vein, the North 
Carolina Real Estate Manual, which is published by the North Carolina 
Real Estate Commission, notes that real estate agents have a duty to 
disclose any material facts known to the agent and to “discover and dis-
close to the principal all material facts about which the agent should 
reasonably have known.” N.C. Real Est. Manual 209 (Patrick K. Hetrick, 
Larry A. Outlaw & Patricia A. Moylan, eds., 2013) (emphasis omitted).

¶ 60  In arguing that they did not breach any fiduciary duty that they owed 
to plaintiffs, Rudd & Associates, Ms. Rudd-Gaglie, and Mr. Goodman 
claim that the duties that they owed to plaintiffs were “define[d]” by the 
Exclusive Buyer Agency Agreement, which provided, in pertinent part, 
that Rudd & Associates, Ms. Rudd-Gaglie, and Mr. Goodman had a duty 
to “disclos[e] to [plaintiffs] all material facts related to the property or 
concerning the transaction of which [they] ha[d] actual knowledge”; 
advised plaintiffs to “seek other professional advice in matters of . . .  
surveying, wood-destroying insect infestation, structural soundness, 
engineering, and other matters”; and warned plaintiffs that, while 
Rudd & Associates, Ms. Rudd-Gaglie, and Mr. Goodman “may pro-
vide [plaintiffs] the names of providers who claim to perform such 
services, [plaintiffs] understand[ ] that [Rudd & Associates, Ms. 
Rudd-Gaglie, and Mr. Goodman] cannot guarantee the quality of ser-
vice or level of expertise of any such provider.” Finally, the agency 
agreement provided that plaintiffs would “indemnify and hold [Rudd 
& Associates, Ms. Rudd-Gaglie, and Mr. Goodman] harmless” from any 
claims or liability arising from plaintiffs’ selection of any such service 
provider or their decision not to have a particular service performed.
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¶ 61  As the Court of Appeals correctly held, “a real-estate agent’s fiducia-
ry duty is not prescribed by contract, but is instead imposed by opera-
tion of law.” Cummings, 270, N.C. App. at 225. The fiduciary duty that 
a real estate agent owes to his or her principal arises from the agency 
relationship itself, Raleigh Real Est. & Tr. Co. v. Adams, 145 N.C. 161 
(1907), with the duties that flow from that relationship being dependent 
upon the level of skill, knowledge, and professional practices in accor-
dance with which real estate professionals generally operate rather than 
upon the nature of the contractual provisions governing any specific 
agent-principal relationship. See Restatement (Third) of Agency § 8.08 
cmt. c (2006); see also Firemen’s Mut. Ins. Co. v. High Point Sprinkler 
Co., 266 N.C. 134, 142 (1966) (observing that, when a professional un-
dertakes to represent a principal, he or she “implies that he [or she] pos-
sesses the degree of professional learning, skill and ability which others 
of that profession ordinarily possess, he [or she] will exercise reasonable 
care in the use of his [or her] skill and application of his [or her] knowl-
edge to the assignment undertaken, and will exercise his [or her] best 
judgment in the performance of the undertaking”). Rudd & Associates, 
Ms. Rudd-Gagle, and Mr. Goodman have failed to cite any authority for 
the proposition that a real estate agent may limit or “define” his or her 
fiduciary duties by contract, and we know of none. As a result, we de-
cline to hold that the extent of the duties that Rudd & Associates, Ms. 
Rudd-Gaglie, and Mr. Goodman owed to plaintiffs in connection with the  
transaction that is at issue in this case hinged upon the language of  
the agency agreement rather than upon general principles of North 
Carolina agency law.6 

¶ 62  As we have already noted, the relevant Real Estate Commission 
guidelines indicate that a real estate agent is obligated to “discover and 
disclose” those material facts that “may affect [plaintiffs’] rights and in-
terests or influence [plaintiffs’] decision in the transaction” rather than 
to simply disclose those of which the agent has “actual knowledge.” 
N.C. Real Est. Manual 209, 211. In view of the fact that plaintiffs do 
not contend that Rudd & Associates, Ms. Rudd-Gaglie, or Mr. Goodman 
had actual knowledge of the water-intrusion problems that existed at 
the house, the relevant issue with respect to plaintiffs’ breach of fidu-
ciary duty claim against Rudd & Associates, Ms. Rudd-Gaglie, and Mr. 

6. Although Rudd & Associates, Ms. Rudd-Gaglie, and Mr. Goodman contend that, 
rather than “restrict[ing] or limit[ing their] fiduciary duty,” the Exclusive Buyer Agency 
Agreement simply “defines that duty,” this distinction strikes us as without legal effect to the 
extent that it defines the duties that Rudd & Associates, Ms. Rudd-Gaglie, and Mr. Goodman 
owed to plaintiffs as something less than what would otherwise be required by law.
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Goodman is whether the record discloses the existence of a genuine is-
sue concerning the extent to which Rudd & Associates, Ms. Rudd-Gaglie, 
and Mr. Goodman exercised a level of diligence consistent with appli-
cable professional standards. See Brown, 133 N.C. App. at 54.

¶ 63  In attempting to persuade this Court that the record does not con-
tain any evidence tending to suggest that they failed to meet the appli-
cable standard, Rudd & Associates, Ms. Rudd-Gaglie, and Mr. Goodman 
begin by arguing that plaintiffs failed to adduce evidence tending 
to show that they had an affirmative duty to obtain the relevant Oak 
Island Accommodations maintenance records or that it was “custom-
ary or necessary” for them to do so. In support of this argument, Rudd  
& Associates, Ms. Rudd-Gaglie, and Mr. Goodman point out that, un-
like the situation at issue in Brown, in which a specific Real Estate 
Commission guideline required the agent to make his or her own mea-
surement of the square footage of the property rather than relying upon 
the measurements provided by an appraiser, no guideline requires an 
agent to procure prior maintenance records in the event that the house 
in question had previously been used as a rental property. In addition, 
Rudd & Associates, Ms. Rudd-Gaglie, and Mr. Goodman emphasize that 
Ms. Rudd-Gaglie obtained all of the information that plaintiffs requested, 
with plaintiffs having failed to ask them to obtain the relevant mainte-
nance records.

¶ 64  In rejecting these arguments, the Court of Appeals concluded 
that, since Rudd & Associates, Ms. Rudd-Gaglie, and Mr. Goodman had 
failed to cite any authority for the proposition that “a real-estate agent’s 
duty to investigate and disclose is limited, as a matter of law, by the [ ] 
Real Estate Commission [or] the requests made by the agent’s client,” 
Cummings, 270 N.C. App. at 226, the record disclosed the existence of 
a genuine issue of material fact concerning the extent to which Rudd  
& Associates, Ms. Rudd-Gaglie, and Mr. Goodman had a duty to obtain 
the Oak Island Accommodations maintenance records and provide them 
to plaintiffs. In our view, however, the question that the Court of Appeals 
should have addressed is whether the Oak Island Accommodations 
maintenance records encompassed material information and, if so, 
whether Rudd & Associates, Ms. Rudd-Gaglie, and Mr. Goodman had an 
independent duty to request these records in their exercise of “reason-
able diligence.” Brown, 133 N.C. App. at 55.

¶ 65  The only evidence that plaintiffs cite in support of their conten-
tion that Rudd & Associates, Ms. Rudd-Gaglie, and Mr. Goodman had 
an independent duty to obtain the relevant maintenance records is 
the deposition testimony of Walter LaRoque, a real estate agent who 
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served as an expert witness for Rudd & Associates, Ms. Rudd-Gaglie, 
and Mr. Goodman. Although Mr. LaRoque acknowledged that the extent 
to which particular facts are material can be buyer-specific and that 
Ms. Rudd-Gaglie had an obligation to conduct an independent investi-
gation into the condition of the property, he never stated that the Oak 
Island Accommodations maintenance records constituted material in-
formation for purposes of this transaction or that Ms. Rudd-Gaglie had 
an independent duty to request them. On the contrary, while it is clear 
from an analysis of his deposition testimony that Mr. LaRoque believed 
that the cost of maintaining the house would be a material fact given 
the impact that such information would have had upon the viability  
of the house as rental property, he did not, as best we can ascertain, 
testify that Ms. Rudd-Gaglie had an affirmative obligation to make an 
independent request for the relevant maintenance records themselves. 
In the absence of such evidence, we hold that the record does not reveal 
the existence of a disputed issue of material fact with respect to this 
issue and that Rudd & Associates, Ms. Rudd-Gaglie, and Mr. Goodman 
are entitled to judgment as a matter of law with respect to the issue 
of whether they breached their fiduciary duty to plaintiffs by failing to 
obtain the relevant Oak Island Accommodations maintenance records.

¶ 66  Secondly, Rudd & Associates, Ms. Rudd-Gaglie, and Mr. Goodman 
contend that they fulfilled their fiduciary duty to plaintiffs by recom-
mending that Mr. Williams, who was a licensed home inspector, inspect 
the house and emphasize that, despite plaintiffs’ contention before the 
Court of Appeals that the performance of moisture testing was a “usual 
and customary” component of a home inspection, Mr. Williams had testi-
fied that he only performed intrusive moisture testing when he conclud-
ed that it was necessary to do so and that they reasonably relied upon 
his determination that there was no need for him to conduct such testing 
in this case.7 In addition, Rudd & Associates, Ms. Rudd-Gaglie, and Mr. 
Goodman point to Mr. Moore’s testimony that there was no reason for 
Mr. Williams to have performed such moisture testing given the absence 
of readily apparent water damage.

¶ 67  In rejecting this aspect of the position espoused by Rudd  
& Associates, Ms. Rudd-Gaglie, and Mr. Goodman, the Court of Appeals 
pointed to Mr. Moore’s testimony that he would have identified the 
water-intrusion problem has he inspected the property and the lack of 

7. Although plaintiffs emphasize the results of Mr. Williams’ inspection in the factual 
statements set out in their brief, they do not mention it in discussing their breach of fidu-
ciary duty claim against Rudd & Associates, Ms. Rudd-Gaglie, and Mr. Goodman.
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clarity concerning the extent to which the performance of a moisture 
test was a “usual and customary” component of a home inspection be-
fore stating that it was “unable to conclude that [Mr.] Williams’ failure 
to conduct such a test was unobjectionable.” Cummings, 270 N.C. App. 
at 226–27. However, the undisputed record evidence tends to show that 
Rudd & Associates, Ms. Rudd-Gaglie, and Mr. Goodman recommended 
Mr. Williams on the basis of his expertise in detecting moisture-related 
problems, that neither Ms. Rudd-Gaglie nor Mr. Goodman were licensed 
home inspectors or general contractors and did not know what the com-
ponents of a proper home inspection would be, and that, at the time of 
his employment, Mr. Williams was a licensed home inspector, general 
contractor, and insurance adjuster who had never been subject to any 
sort of professional discipline. In addition, Mr. Moore corroborated Mr. 
Williams’ contention that there was no reason, based upon what he had 
seen while inspecting the house, for the performance of additional mois-
ture testing given that the water damage that the house had sustained 
was not readily apparent in light of the cosmetic repairs that had been 
made. As a result of the fact that plaintiffs did not successfully impeach 
Mr. Williams’ qualifications or demonstrate that Rudd & Associates, 
Ms. Rudd-Gaglie, or Mr. Goodman had any reason to conclude that Mr. 
Williams had failed to act in an appropriate manner, the record contains 
no basis for concluding that Rudd & Associates, Ms. Rudd-Gaglie, or 
Mr. Goodman failed to exercise “reasonable diligence” in recommending 
that plaintiffs employ Mr. Williams or in relying upon his expertise.8 See 
Clouse, 115 N.C. App. at 509 (holding that a real estate agent reasonably 
relied upon the expert opinion of an independent surveyor). As a result, 
we hold that the Court of Appeals erred by reversing the trial court’s 
decision to grant summary judgment in favor of Rudd & Associates, Ms. 
Rudd-Gaglie, and Mr. Goodman with respect to this issue.

III.  Conclusion

¶ 68  Thus, for the reasons set forth above, we hold that the Court of 
Appeals correctly determined that the trial court had erred by grant-
ing summary judgment in defendants’ favor with respect to plaintiffs’ 
claims for negligence and fraud against Re/Max and Mr. Carroll and for 
negligent misrepresentation and fraud against Berkeley Investors and 
Mr. Bell and that the Court of Appeals erred by reversing the trial court’s 

8. Although plaintiffs have argued that the performance of a moisture test was “usu-
al and customary” and that Mr. Williams had failed to perform such a test, it seems to us 
that such an argument tends to support a claim against Mr. Williams relating to the man-
ner in which he conducted his inspection rather than a claim for breach of fiduciary duty 
against Rudd & Associates, Ms. Rudd-Gaglie, and Mr. Goodman.
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decision to grant summary judgment in favor of Rudd & Associates, Ms. 
Rudd-Gaglie, and Mr. Goodman. As a result, the Court of Appeals’ de-
cision is affirmed, in part, and reversed, in part, with this case being 
remanded to the Court of Appeals for further remand to Superior Court, 
Brunswick County, for a trial on the merits with respect to plaintiffs’ 
remaining claims against Berkeley Investors, Mr. Bell, Re/Max, and Mr. 
Carroll and for the dismissal of the entirety of their claims against Rudd 
& Associates, Ms. Rudd-Gaglie, and Mr. Goodman.

AFFIRMED, IN PART; REVERSED, IN PART; AND REMANDED.

Justice BERGER concurring in part and dissenting in part.

¶ 69  I concur with the portion of the majority opinion that reverses the 
Court of Appeals’ decision regarding plaintiffs’ agents and affirms  
the claims of negligent misrepresentation and fraud against the sellers. 
For the reasons below, however, I respectfully dissent from the majority 
opinion addressing the claims of negligence and fraud against the sell-
ers’ agents. 

¶ 70  Summary judgment is appropriate when “there is no genuine issue 
as to any material fact and . . . any party is entitled to a judgment as a 
matter of law.” Dallaire v. Bank of Am., N.A., 367 N.C. 363, 367 (2014). 
To be a “genuine issue” for purposes of summary judgment, an issue 
must be “maintained by substantial evidence.” Kessing v. Nat’l Mortg. 
Corp., 278 N.C. 523, 534 (1971). 

¶ 71  The duties owed by real estate agents are well settled in this state. 

A real estate agent has the fiduciary duty to exer-
cise reasonable care, skill, and diligence in the trans-
action of business entrusted to him, and he will be 
responsible to his principal for any loss resulting 
from his negligence in failing to do so. The care and 
skill required is that generally possessed and exer-
cised by persons engaged in the same business. This 
duty requires the agent to make a full and truthful dis-
closure to the principal of all facts known to him, or 
discoverable with reasonable diligence and likely to 
affect the principal.

Brown v. Roth, 133 N.C. App. 52, 54–55 (1999) (cleaned up) (emphasis 
added). 
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¶ 72  In addition to the fiduciary duties owed by agents to their princi-
pals, real estate agents also owe duties to third parties. Specifically, “[a] 
broker has a duty not to conceal from the purchasers any material facts 
and to make full and open disclosure of all such information.” Johnson  
v. Beverly-Hanks & Assocs., Inc., 328 N.C. 202, 210 (1991) (citing 
Spence v. Spaulding & Perkins, Ltd., 82 N.C. App. 665 (1986)). This 
duty arises from N.C.G.S. § 93A-6(a), which states that the North 
Carolina Real Estate Commission (the Commission) has the authority 
to discipline a broker for “[m]aking any willful or negligent misrepre-
sentation or any willful or negligent omission of material fact.” N.C.G.S.  
§ 93A-6(a) (2019). “Material fact” is defined in the Commission’s Student 
Manual generally as “[a]ny fact that could affect a reasonable person’s 
decision to buy, sell, or lease” the property in question. 2019–2020 
General Update Course, Student Manual 28 (N.C. Real Est. Comm’n, 
2019), https://www.superiorschoolnc.com/wp-content/uploads/2020/03/ 
2019-20-General-Update-version-9.2019.pdf. More specifically, when the 
fact in question involves the condition of the property itself, as in the 
present case, the manual describes a material fact as follows: “signifi-
cant property defects or abnormalities such as[ ] structural defect(s), 
malfunctioning system(s), [a] leaking roof, or drainage or flooding 
problem(s).” Id. Where a defective condition is repaired, the prior de-
fect need not be disclosed because the condition is no longer “material.” 

¶ 73  Here, the majority agrees with plaintiffs’ contention that (1) the ad-
equacy of Cribb’s qualifications and (2) the equivocal nature of his state-
ments to Carroll that he “may have found the leak” and that he “hope[d] 
that was it” raise an issue of material fact as to whether Carroll’s be-
lief that the leak had been fixed was reasonable. Cribb’s qualifications, 
however, have no bearing on the present analysis. Rather, Carroll’s rea-
sonable conclusion that the leak had been fixed was bolstered by the 
result of plaintiffs’ inspection. That inspection, which was conducted 
by a licensed contractor just three days after it had rained, revealed no 
evidence of an ongoing leak.

¶ 74  At some time prior to March 24, 2014, Cribb completed several re-
pairs to the exterior of the home in an effort to fix a leak that had stained 
the ceiling. On July 12, 2014, plaintiffs made an offer to purchase the 
subject property. Nearly four months after Cribb’s repairs, plaintiffs 
commissioned a property inspection to be conducted by a licensed 
home inspector on July 19, 2014. Despite the rain that occurred three 
days before the inspection, the inspector found no evidence of an ongo-
ing leak where the stain had previously been. Carroll was present during 
the inspection and received a copy of the report. It was not until after a 
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major thunderstorm in November 2014 that further evidence of water in-
trusion emerged. The relevant record evidence, viewed in the light most 
favorable to plaintiffs, thus demonstrates that Carroll hired a handyman 
to repair a leak, the handyman conducted repairs, and four months later, 
a licensed home inspector found no evidence of an existing leak even 
after it had recently rained. 

¶ 75  Under these circumstances alone, it was reasonable for Carroll to 
believe that the leak had been remedied. As such, the fact that there had 
previously been a leak was no longer “material.” See 2019–2020 General 
Update Course, Student Manual 28 (N.C. Real Est. Comm’n, 2019). 
Carroll was thus under no duty to disclose this information to plaintiffs. 
Since plaintiffs have failed to forecast sufficient evidence to show that 
the sellers’ agents owed a duty, plaintiffs cannot prevail on their negli-
gence claim. For similar reasons, I would also conclude that the sellers’ 
agents did not commit fraud. 

¶ 76  Moreover, the majority expands the duty a seller’s agent owes a pur-
chaser to the functional equivalent of a fiduciary duty. The obligations 
seller’s agents owe to purchasers are fairly well established. At least 
they were. The majority opinion seems to suggest a seller’s real estate 
broker is now a guarantor of the condition of the subject property and 
faces potential liability for failure to disclose any potential deficiency 
mentioned by the seller. Inevitably, the expansion of this duty will lead 
to uncertainty as to the responsibilities of seller’s agent to the seller  
vis à vis this new duty to the buyer. 

Chief Justice NEWBY joins in this opinion.
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IN THE MATTER OF A.L.A. 

No. 496A20

Filed 17 December 2021

Termination of Parental Rights—grounds for termination—
neglect—likelihood of future neglect—sufficiency of findings

The trial court properly terminated a mother’s parental rights 
in her son on grounds of neglect where competent evidence sup-
ported the court’s factual findings, including that, at the time of the 
termination hearing, the mother had failed to maintain a safe home 
environment (she lived in the maternal grandmother’s house, which 
was found covered in animal feces, moldy food, and piles of trash), 
routinely missed drug screens required under her case plan despite 
her methamphetamine and marijuana use disorders, attended only 
twenty-eight out of the seventy-seven visits she was offered with her 
son, and failed to correct any of those conditions while her son was 
in foster care. Further, these findings supported a conclusion that 
the child faced a high likelihood of future neglect if returned to the 
mother’s care. 

Appeal pursuant to N.C.G.S. § 7B-1001(a1)(1) from an order entered 
on 18 August 2020 by Judge David V. Byrd in District Court, Wilkes 
County. This matter was calendared for argument in the Supreme Court 
on 12 November 2021 but determined on the record and briefs with-
out oral argument pursuant to Rule 30(f) of the North Carolina Rules of 
Appellate Procedure.

Vannoy, Colvard, Triplett & Vannoy, P.L.L.C., by Daniel S. 
Johnson, for petitioner-appellee Wilkes County Department of 
Social Services.

Poyner Spruill LLP, by Caroline P. Mackie, for appellee Guardian 
ad Litem.

NEWBY, Chief Justice.

¶ 1  Respondent, the mother of A.L.A. (Adam), appeals from the trial court’s 
order terminating her parental rights.1 After careful review, we affirm. 

1. A pseudonym is used in this opinion to protect the juvenile’s identity and for ease 
of reading.
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¶ 2  Adam was born on 29 January 2016 and lived with respondent in 
the maternal grandmother’s house. Respondent would often leave Adam 
alone with the maternal grandmother despite the grandmother’s inabil-
ity to properly care for Adam. Moreover, respondent and the maternal 
grandmother would constantly fight in Adam’s presence and engage in 
substance abuse. Because of this improper supervision and injurious 
home environment, Wilkes County Department of Social Services (DSS) 
obtained nonsecure custody of Adam on 27 October 2017 and filed a ju-
venile petition alleging that he was a neglected and dependent juvenile.2

¶ 3  At a hearing on 4 December 2017, respondent consented to the trial 
court’s order adjudicating Adam to be neglected and dependent. The 
consent order continued Adam in DSS custody, established reunification 
as the primary plan, and allowed respondent weekly supervised visita-
tion subject to drug screening. 

¶ 4  Respondent signed a case plan with DSS on 17 December 2017, 
which required her to do the following:

1) Complete parenting classes at the Wilkes 
Pregnancy Center;

2) Provide a written statement identifying at 
least ten (10) things learned in parenting classes and 
how those things would be implemented in her home;

3) Provide a written statement on why [Adam] 
was in foster care; 

4) Maintain safe and appropriate housing for all 
of her children;

5) Obtain and maintain employment;
6) Attend mental health and substance abuse 

assessments;
7) Sign a voluntary support agreement and 

remain current in paying child support;
8) Attend random drug screens;
9) Participate in all scheduled visitation; [and]
10) Maintain contact with her assigned social 

worker.

¶ 5  On 14 March 2018, the trial court entered a review order in which 
it found that respondent was unemployed and continued to reside in 

2. DSS also filed petitions for Adam’s brother and sister, but they are not a part of 
this appeal.
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the maternal grandmother’s home. The trial court further found respon-
dent had made no “recognizable effort or progress” on her case plan 
and noted its concerns that respondent and the maternal grandmother 
were continuing to engage in substance abuse. After a hearing on 20 
November 2018, the trial court entered a permanency-planning review 
order establishing reunification as Adam’s primary permanent plan with 
a secondary plan of adoption.3 The trial court reiterated its concern re-
garding substance abuse and found respondent had made only “limited 
progress” on her case plan. Specifically, the trial court noted respon-
dent’s lack of “stability with regard to employment, visiting the children, 
submitting to drug screens, [and] maintaining appropriate contact with 
[her] social worker.” Respondent was also delinquent in her child sup-
port payments. The trial court further found that the home in which re-
spondent continued to reside was not in suitable condition based on a 
surprise visit on 14 November 2018. Specifically, “[t]here were animal fe-
ces on the floor”; “trash [was] everywhere”; and “molded food and dirty 
dishes [were seen] throughout the home.” 

¶ 6  After reviewing Adam’s permanent plan on 25 March 2019, the trial 
court entered an order on 30 April 2019 and found: 

Due to the time that [Adam has] been in care and 
[respondent’s] failure to make satisfactory progress 
to correct the conditions that led to [Adam] being 
placed in care, it is not possible for [Adam] to be 
returned to the home of [respondent] immediately or 
within the next six months.

As such, the trial court changed the permanent plan to adoption with a 
secondary or concurrent plan of reunification.

¶ 7  On 3 September 2019, DSS filed a petition to terminate respondent’s 
parental rights. DSS alleged that respondent had neglected Adam, see 
N.C.G.S. § 7B-1111(a)(1) (2019), willfully left him in placement outside 
the home without making reasonable progress to correct the conditions 
that led to his removal, see id. § 7B-1111(a)(2) (2019), and willfully failed 
to pay a reasonable portion of Adam’s costs of care during the preceding 
six months, see id. § 7B-1111(a)(3) (2019).

¶ 8  Following a hearing on 30 June 2020, the trial court entered an or-
der concluding that grounds existed to terminate respondent’s parental 

3. The trial court initially entered a review order but filed an amended order convert-
ing the 20 November 2018 proceeding into a permanency-planning hearing by consent of 
the parties.
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rights based on neglect and failure to make reasonable progress. See 
id. § 7B-1111(a)(1), (2). The trial court also determined that it was in 
Adam’s best interest that respondent’s parental rights be terminated. See 
id. § 7B-1110(a) (2019). Respondent appeals.

¶ 9  Respondent first argues that the trial court erred by terminating her 
parental rights based on neglect. Specifically, respondent contends that 
the trial court improperly relied on circumstances that no longer existed 
at the time of the termination hearing.

¶ 10  A termination of parental rights proceeding consists of an adjudi-
catory stage and a dispositional stage. Id. §§ 7B-1109, -1110 (2019); In 
re Montgomery, 311 N.C. 101, 110, 316 S.E.2d 246, 252 (1984). At the 
adjudicatory stage, the petitioner bears the burden of proving by “clear, 
cogent, and convincing evidence” the existence of one or more grounds 
for termination under N.C.G.S. § 7B-1111(a). N.C.G.S. § 7B-1109(f). We 
review a trial court’s adjudication “to determine whether the findings are 
supported by clear, cogent and convincing evidence and the findings sup-
port the conclusions of law.” In re Montgomery, 311 N.C. at 111, 316 
S.E.2d at 253 (citing In re Moore, 306 N.C. 394, 404, 293 S.E.2d 127, 133 
(1982)). “Findings of fact not challenged by respondent are deemed sup-
ported by competent evidence and are binding on appeal.” In re T.N.H., 
372 N.C. 403, 407, 831 S.E.2d 54, 58 (2019) (citing Koufman v. Koufman, 
330 N.C. 93, 97, 408 S.E.2d 729, 731 (1991)).

¶ 11  Here the trial court concluded that a ground existed to terminate 
respondent’s parental rights based on N.C.G.S. § 7B-1111(a)(1) (ne-
glect). A trial court may terminate parental rights pursuant to N.C.G.S. 
§ 7B-1111(a)(1) when it concludes the parent has neglected the juve-
nile within the meaning of N.C.G.S. § 7B-101. N.C.G.S. § 7B-1111(a)(1). 
A neglected juvenile is defined, in pertinent part, as a juvenile “whose 
parent . . . does not provide proper care, supervision, or discipline; . . . 
or who lives in an environment injurious to the juvenile’s welfare.” Id.  
§ 7B-101(15) (2019). We have recently explained that

[t]ermination of parental rights based upon this statu-
tory ground requires a showing of neglect at the time 
of the termination hearing or, if the child has been 
separated from the parent for a long period of time, 
there must be a showing of . . . a likelihood of future 
neglect by the parent. When determining whether 
such future neglect is likely, the district court must 
consider evidence of changed circumstances occur-
ring between the period of past neglect and the time 
of the termination hearing.
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In re R.L.D., 375 N.C. 838, 841, 851 S.E.2d 17, 20 (2020) (first quoting 
In re D.L.W., 368 N.C. 835, 843, 788 S.E.2d 162, 167 (2016) (alteration in 
original); then quoting In re Z.V.A., 373 N.C. 207, 212, 835 S.E.2d 425, 430 
(2019)). The determination that a child is likely to experience further 
neglect if returned to the parent’s custody is a conclusion of law and is 
reviewed de novo. In re J.O.D., 374 N.C. 797, 801, 807, 844 S.E.2d 570, 
574, 578 (2020).

¶ 12  In support of its conclusion of neglect pursuant to N.C.G.S.  
§ 7B-1111(a)(1), the trial court made the following findings of fact:

9. [Respondent] completed parenting classes on 
August 27, 2018.

10. [Respondent] provided DSS with a written 
statement regarding things she learned in parenting 
classes and the reasons that her children were in fos-
ter care.

11. [Respondent] has maintained employment and 
signed a voluntary support agreement. She had a 
child support arrearage of $822.62 at the time of  
this hearing.

12. [Respondent] completed substance abuse and 
mental health assessments. [Respondent] was diag-
nosed as suffering from an adjustment disorder with 
depressed mood and anxiety. [Respondent] was 
found to meet criteria for methamphetamine use dis-
order and marijuana use disorder.

13. [Respondent’s] housing was not appropriate as 
documented by DSS on home visits. In November 
2018, DSS social workers visited [respondent’s] home 
and found it in a state of disarray. There were animal 
feces and urine on the floor. Moldy food and trash 
were piled up in the kitchen and the home was clut-
tered with buckets of cigarettes. In February 2019, 
[respondent] had a pet pig living in the home. The 
home still needed improvements, although [respon-
dent] had corrected some items.

14. At an attempted home visit in October 2019, 
[respondent] told DSS that it was not a good time for 
the visit because her father had “trashed” the home 
and assaulted her.
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15. [Respondent] did not consistently submit to drug 
screens and did not consistently visit with [Adam].

16. During the time that [Adam] has been in DSS 
custody, [respondent] was asked to submit to fifty-
two random drug screens. She submitted to thirty-
four screens. Thirty-two screens were negative and 
two were positive. She failed to submit to eighteen 
drug screens.

17. During the time that [Adam] has been in DSS 
custody, [respondent] could have had seventy-seven 
visits with [Adam]. [Respondent] participated in 
only twenty-eight total visits during the pendency of  
this case.

18. DSS routinely had difficulty contacting [respon-
dent] to come in for random drug screens.

19. [Respondent] appeared overwhelmed during her 
visits and [Adam] seemed confused. [Adam] acted 
out following visits with [respondent].

20. [Respondent] and [Adam] do not have a bond.

21.  [Adam] has spent one-half of his life in foster 
care.

22. [Respondent has] neglected [Adam]. . . . 
[Respondent] has provided no care for [Adam] since 
January 2017.

23. There is a significant possibility of future neglect 
by [respondent] in the event [Adam] was to be 
returned to her care. [Respondent] has failed to cor-
rect the conditions that led [Adam] to be placed in 
foster care.

. . . .

26. [Respondent] has failed to show that [she] could 
serve as a responsible custodian for [Adam] during 
the period that [Adam] has been in foster care.

¶ 13  We first address respondent’s challenges to findings of fact 13, 19, 20, 
22, 23, and 26. Respondent contends that in finding of fact 13, the charac-
terization of her housing as “not appropriate” at the time of the termina-
tion hearing is unsupported by the evidence. We disagree. The hearing 
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evidence shows that respondent remained in the residence owned by 
the maternal grandmother where she resided when DSS removed Adam 
in October 2017. DSS social worker Jamie Seager testified that at no 
time did she observe respondent’s residence in a condition suitable for 
Adam. At a home visit in November 2018, she found “animal urine and 
feces all over the house,” “animal shavings poured in the living room 
floor,” “molded food on the tables [and] on the stove,” and piles of trash 
in the kitchen. In February 2019, respondent and her boyfriend “had a 
pig living inside the home,” “a sandbox that appeared that the pig stayed 
in in the living room floor,” and “buckets of cigarette butts and trash 
on the living room floor.” In October 2019, respondent refused to allow 
Ms. Seager into the residence, claiming her father had assaulted her and 
“trashed their house.” Ms. Seager attempted home visits on three ad-
ditional dates in 2019, but respondent was either not at home or did not 
answer the door. While respondent argues that her housing conditions 
and relationship with the maternal grandmother had improved, the trial 
court was free to disbelieve respondent’s testimony. The evidence thus 
supports the finding that respondent failed to obtain safe and appropri-
ate housing.

¶ 14  Respondent next challenges finding of fact 19, which states that 
she “appeared overwhelmed” during visits and that Adam “seemed 
confused.” Respondent’s challenge is meritless. Ms. Seager described 
respondent as being “overwhelmed” during the visitations that she 
supervised. She also described Adam as “very confused during the  
visits” and “more interested in playing with toys than interacting with 
 . . . [respondent].”

¶ 15  Respondent next contends that finding of fact 20 incorrectly states 
that she and Adam “do not have a bond.” Respondent’s argument lacks 
merit. Ms. Seager testified that respondent appeared to share a bond 
with Adam’s brother but not with Adam. DSS community support techni-
cian Lisa Phillips, who arranged respondent’s drug screens and assisted 
in supervising approximately eleven of her visits, gave the following re-
sponse when asked to describe respondent’s bond with Adam:

Well, I noticed that [respondent] would go to 
[Adam], you know. I’m not saying that was her favor-
ite, but she did go to [Adam]. And he -- I think he rec-
ognized her, you know, as the person that came to do 
the visits, but I didn’t see like a real bond of any kind 
other than, you know, they’re just -- I mean, he didn’t 
-- he wasn’t afraid of her. 
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To the extent that these accounts conflict, the trial court was free to 
accept Ms. Seager’s testimony. See In re T.N.H., 372 N.C. at 411, 831 
S.E.2d at 61 (“[I]t is the trial judge’s duty to consider all the evidence, 
pass upon the credibility of the witnesses, and determine the reasonable 
inferences to be drawn from the testimony.” (citing In re D.L.W., 368 
N.C. at 843, 788 S.E.2d at 167–68)). 

¶ 16  Respondent next argues that finding of fact 22 incorrectly states 
that she “neglected the minor child” and “has provided no care for 
[Adam] since January 2017.” To the extent this finding refers to respon-
dent’s prior neglect of Adam, which led to his removal from the home by 
DSS on 27 October 2017 and his adjudication as a neglected juvenile on  
4 December 2017, finding of fact 22 is supported by the evidence.4 

¶ 17  Respondent next contends that finding of fact 23 incorrectly states 
that she “failed to correct the conditions that led [Adam] to be placed in 
foster care” and that finding of fact 26 incorrectly states that she “failed 
to show that [she] could serve as a responsible custodian for [Adam] dur-
ing the period that [he] has been in foster care.” We disagree. Though the 
parties consented to the trial court’s adjudication of Adam as neglected 
on 4 December 2017 without any findings of fact, the juvenile petition 
filed by DSS alleged Adam was neglected because of a lack of proper 
supervision and continuing conflicts in the home between respondent 
and the maternal grandmother. Subsequent events revealed that respon-
dent’s substance abuse and the squalid conditions in the home were ad-
ditional problems contributing to the need for Adam’s removal. 

¶ 18  At the time of the termination hearing, respondent continued to live 
in the maternal grandmother’s residence, which DSS never observed to  
be in a condition suitable for children. The evidence thus shows re-
spondent failed to correct the problems with Adam’s home environ-
ment which contributed to his removal. Though respondent completed 
parenting classes, mental health and substance abuse assessments, and 
twenty hours of substance abuse counseling in 2018, she failed to submit 
to eighteen drug screens requested by DSS and tested positive for con-
trolled substances on two occasions. Respondent’s routine noncompli-
ance with the drug testing requirement of her case plan, particularly in 
light of her diagnoses of methamphetamine use disorder and marijuana 
use disorder, supports a finding that she had failed to resolve the is-
sue of substance abuse. Respondent also contends that any difficulties 

4. Though not raised by the parties, the reference to January 2017 in finding of fact 
22 appears to be a scrivener’s error because DSS did not obtain custody of Adam until  
27 October 2017. As such, the evidence supports the finding that respondent had provided 
no care for Adam since 27 October 2017 rather than January 2017.
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she displayed in managing multiple children were no longer an issue be-
cause she had signed relinquishments of her parental rights to Adam’s 
brother and sister the day before the hearing. As the trial court correctly 
noted, however, respondent was still able to revoke her relinquishments 
at the time of the termination hearing. See N.C.G.S. § 48-3-706(a) (2019) 
(“A relinquishment of . . . any minor may be revoked within seven days 
following the day on which it is executed by the . . . minor’s parent or 
guardian, inclusive of weekends and holidays.”). Further, respondent 
attended only twenty-eight of the seventy-seven visits she was offered 
with Adam, demonstrating her inability or unwillingness to properly 
care for Adam. Therefore, competent evidence supports findings of  
fact 23 and 26. 

¶ 19  Having addressed each of respondent’s challenges to the trial 
court’s findings of fact, we next consider whether the trial court’s valid 
findings support its conclusions of law. In re S.D., 374 N.C. 67, 86, 839 
S.E.2d 315, 329 (2020). Respondent contests the trial court’s conclusion 
that Adam faced a significant likelihood of future neglect if returned to 
respondent’s care. Respondent argues the trial court based its conclu-
sion on circumstances that no longer existed and failed to consider her 
circumstances and fitness to care for Adam at the time of the hearing.

¶ 20  We conclude the trial court’s findings accurately portray respondent’s 
status at the time of the termination hearing as required to support an 
adjudication of neglect under N.C.G.S. § 7B-1111(a)(1). Findings of fact 
13 through 18 demonstrate respondent’s lack of progress in obtaining 
appropriate housing, submitting to drug screens, and attending visita-
tions—all of which reflect her inability to provide Adam proper care and 
supervision in a safe home environment. Specifically, respondent failed 
to submit to eighteen drug screens and tested positive for use of a con-
trolled substance twice. Owing at least in part to her substance abuse is-
sues, respondent attended only twenty-eight of the seventy-seven visits 
offered by DSS. Though respondent testified she was afraid of exposing 
her children to COVID-19, she made no attempt to contact DSS to re-
quest video chats or other alternative forms of visitation.

¶ 21  At the time of the hearing, Adam had spent half of his life in DSS 
custody. Respondent’s prior neglect of Adam and her circumstances at 
the time of the termination hearing support the trial court’s conclusion 
that Adam faced a significant likelihood of future neglect if returned 
to respondent’s care. See In re M.Y.P., 378 N.C. 667, 2021-NCSC-113,  
¶¶ 19–20 (concluding “the trial court properly determined that there 
was a high probability of repetition of neglect” based, in part, on the re-
spondent’s failure to visit the child consistently and to address issues of 
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housing and substance abuse); In re J.J.H., 376 N.C. 161, 185, 851 S.E.2d 
336, 352–53 (2020) (concluding there was a likelihood of future neglect 
where the respondent’s housing, though stable, was not appropriate for 
the children and when the respondent “had missed at least twenty-two 
scheduled visits” and had not displayed fluency with parenting the chil-
dren during visits); In re M.A., 374 N.C. 865, 870, 844 S.E.2d 916, 921 
(2020) (“A parent’s failure to make progress in completing a case plan 
is indicative of a likelihood of future neglect.” (quoting In re M.J.S.M., 
257 N.C. App. 633, 637, 810 S.E.2d 370, 373 (2018))). Therefore, the trial 
court’s findings of fact support its conclusion that a ground existed to ter-
minate respondent’s parental rights pursuant to N.C.G.S. § 7B-1111(a)(1). 

¶ 22  Because “an adjudication of any single ground for termination un-
der N.C.G.S. § 7B-1111(a) will suffice to support a trial court’s order ter-
minating parental rights,” In re L.M.M., 375 N.C. 346, 349, 847 S.E.2d 
770, 773 (2020) (citation omitted), we need not review the trial court’s 
adjudication under N.C.G.S. § 7B-1111(a)(2). As such, we affirm the trial 
court’s order terminating respondent’s parental rights. 

AFFIRMED.

IN THE MATTER Of C.B.C.B. 

No. 521A20

Filed 17 December 2021

Termination of Parental Rights—grounds for termination—aid-
ing and abetting—murder of other child in home

The trial court properly terminated a mother’s parental rights in 
her newborn son under N.C.G.S. § 7B-1111(a)(8) and ceased reunifi-
cation efforts in the underlying neglect action, where clear, cogent, 
and convincing evidence supported a finding that she aided and 
abetted her boyfriend in the second-degree murder of her nineteen-
month-old son. Although the mother knew for months that her boy-
friend was hitting her children, observed scalding injuries on the 
children after her boyfriend left them in a hot bathtub, and found 
patterned linear bruising on her son’s back the day before he died 
(in large part because of the burns and blunt force injuries), she 
continued to leave the children in her boyfriend’s care, did not seek 
medical care for the children, and actively concealed the injuries 
from her parents and anyone else who could have offered help. 
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Justice ERVIN dissenting.

Justice EARLS joins in this dissenting opinion.

Appeal pursuant to N.C.G.S. § 7B-1001(a1)(1) from orders entered 
on 26 May 2020 and 7 October 2020 by Judge Burford A. Cherry in 
District Court, Catawba County. On 27 January 2021, this Court allowed 
respondent’s petition requesting expedited review of the 23 March 2020 
and 5 November 2020 trial court orders that were pending review in 
the Court of Appeals and related to an underlying neglect proceeding. 
Additionally, this Court on its own motion consolidated the underlying 
neglect proceeding with the termination proceeding on direct appeal to 
this Court. Heard in the Supreme Court on 8 November 2021. 

Lauren Vaughan for petitioner-appellee Catawba County 
Department of Social Services.

Matthew D. Wunsche, GAL Appellate Counsel, for petitioner-appel-
lee Guardian ad Litem. 

Robert W. Ewing for respondent-appellant mother.

NEWBY, Chief Justice.

¶ 1  In this case we determine whether the trial court properly termi-
nated respondent-mother’s parental rights to C.B.C.B. (Charlie)1 based 
upon N.C.G.S. § 7B-1111(a)(8) and thereafter ceased reunification with 
respondent. Because clear, cogent, and convincing evidence supports 
the trial court’s termination order based on respondent’s aiding and 
abetting second-degree murder, and because the trial court properly 
ceased reunification efforts in the underlying neglect action, the trial 
court’s orders are affirmed. 

¶ 2  On 15 August 2019, respondent gave birth to Charlie. DSS then  
received a report about Charlie based upon respondent’s criminal re-
cord and her prior history with DSS involving her two older children, 
John and Kate. On 3 May 2013, John died after suffering severe abuse 
and neglect while in the care of respondent and her then-boyfriend, 
William Howard Lail. That same day, the Catawba County Department of 

1. Pseudonyms are used in this opinion to protect all juveniles’ identities and for 
ease of reading.
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Social Services (DSS) obtained nonsecure custody of Kate based upon 
respondent and Lail’s neglect and abuse of Kate. On 1 October 2013, 
Kate was adjudicated an abused and neglected child based upon the fol-
lowing facts:

20. During the five or six months prior to May 3, 
2013, [respondent] and William Lail repeatedly left 
the minor children [Kate] and [John] at home alone 
for hours at a time, leaving no one in the home to 
care for the children. On at least one of these occa-
sions, they left the children asleep in their beds. On 
multiple other occasions, they left both children 
strapped in their car seats, at times in a closet, with 
no one to attend them for hours at a time. Later, 
when [Kate] learned how to free herself from her 
car seat, she was placed in a small closet with no 
light, where she was left for hours at a time. Mr. Lail 
and [respondent] would push a heavy object, such 
as a box of ammunition or a cupboard, in front of 
the door to prevent her from escaping, and would 
continue to leave [John] strapped in his car seat. On 
more than one occasion when Mr. Lail and [respon-
dent] left the children at home alone, they went to a 
bar. On other occasions, the children were left alone 
for up to several hours when Mr. Lail’s and [respon-
dent’s] work schedules overlapped.

21. In February or March, Mr. Lail was fired from 
his job. He did not work again after that. During this 
time, [respondent] left the children with Mr. Lail.

. . . .

24. Approximately seven to ten days prior to May 
3, 2013, both [Kate] and [John] suffered extensive 
scalding injuries while in the sole care of William 
Lail. [Respondent] was at work when the injuries 
occurred. Although details of his explanations have 
changed, Mr. Lail has reported that he left the minor 
children in a bathtub for approximately four minutes 
with either the tub faucet or the shower head running 
while he took trash cans to the curb. He reported 
that while he was gone, the minor child [Kate] must 
have turned on the hot water, and he returned to find 
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[Kate] standing outside the tub and [John] in the tub 
crying. The location and patterns of the burn injuries 
to these children is not consistent with the accidental 
explanation provided by Mr. Lail and are more consis-
tent with intentional injury.

25. Despite the severe and extensive burns to the 
minor children, neither [respondent] nor William Lail 
sought or obtained any medical care for the minor 
children from the time the burns occurred through 
May 3, 2013. They attempted to use over-the-counter 
items to care for the burns. The failure to obtain 
appropriate medical care for the children was a delib-
erate attempt to keep anyone from seeing the exten-
sive injuries to the children and reporting them to the 
Department of Social Services.

26. During the time between the infliction of the 
scalding injuries to the children and May 3, 2013, Mr. 
Lail and [respondent] ensured that no one else saw 
the minor children. [Respondent] sent a text mes-
sage to her parents to cancel a visit they had planned 
with the minor children. [Respondent] deliberately 
tried to keep her parents from seeing the children, so 
they would not make a report to the Department of  
Social Services.

27. During the seven to ten days after the children 
were scalded and before the death of [John] on May 3, 
2013, [John’s] behavior changed markedly. Although 
[John] had been an active and mobile child, he moved 
very little after being burned. He ate very little solid 
food during this period. Mr. Lail described that he 
basically would just lay [sic] there and “eat, sleep, 
and poop.” Because diapers would irritate the exten-
sive burns to [John’s] buttocks, on multiple nights he 
was placed in a bathtub with a pillow, with no diaper 
or clothing, and no blanket, to sleep at night, so that 
he could urinate and defecate there in the tub.

28. On the morning of May 3, 2013, the day that the 
minor child [John] died, William Lail and [respon-
dent] took the minor child [Kate] with them to 
McLeod Center to obtain methadone for Mr. Lail, 
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to Bojangle’s and to the grocery store for chocolate 
milk. The minor child [John] was left alone at home, 
where he lay on the love seat and moved very little. 
When they returned to the home between 8:00 and 
9:00 a.m., Mr. Lail and/or [respondent] placed a bis-
cuit next to [John] on the love seat, but he did not eat. 

29. Later on the morning of May 3, 2013, around 
10:10 a.m., William Lail and [respondent] left both 
[Kate] and [John] at home alone while Mr. Lail drove 
[respondent] to work. [Kate] was placed in a small 
closet with no light, and a heavy box of ammunition 
was pushed in front of the door so that she could 
not get out. [John] was left lying on the love seat. 
[Respondent] has admitted, and the Court finds, 
that she was not concerned about leaving her nine-
teen month old child unattended and unrestrained 
because he could barely move in the aftermath of the 
burns he sustained seven to ten days earlier.

30. Still later on May 3, 2013, the same day [John] had 
been left at home alone twice and [Kate] had been left 
in the close[t] once, the Department received a third 
Child Protective Services report involving the minor 
child [Kate] on May 3, 2013 after EMS was called to 
the home of [respondent] and William Lail at 629 25th 
St. NW, Hickory, North Carolina and found the minor 
child [John], age nineteen months, had passed away. 
Law enforcement from Longview Police Department 
and the State Bureau of Investigation also responded 
to the home.

31. Mr. Lail’s account of the events which occurred 
after he took [respondent] to work on May 3, 2013 
and which led to the death of [John] changed over the 
course of several interviews. He was the sole care-
taker for both of the minor children when the minor 
child [John] died. [Respondent] was at work when 
[John] died.

32. When law enforcement responded to the home 
on May 3, 2013, the body of [John] was at the home of 
a neighbor, where William Lail had gone for help and 
to call 9-1-1. The body of [John] had obvious injuries 
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which included but were not limited to apparent 
burns and scabs to his forehead, back and buttocks 
and bruising to his forehead.

. . . .

35. An autopsy of [John] was conducted on May 4 
and 6, 2013 by Dr. Jerri McLemore of North Carolina 
Baptist Hospital/Wake Forest University School of 
Medicine. The presumed cause of death for the minor 
child was determined to be drowning with significant 
contributory factor of burns and blunt force injuries.

36. At the time of autopsy, [John] had large areas of 
scalding injuries to his forehead, predominantly to 
the front of the head, and extending to the back of the  
head as well as to the side of the head. The burns 
to the head were determined to be partial thickness 
burns, also known as second degree burns, and were 
in various stages of healing. Testing to the burns indi-
cated that they were at least a couple of days old and 
could be approximately one week old.

37. In addition to the scalding injuries, a number of 
other injuries, including blunt force injuries, were 
found about the head of [John]. There were a num-
ber of bruises to [John’s] head which were located 
in at least three different planes, indicating separate 
impacts to the child. These included a large dark 
bruise across the child’s forehead as well as a pat-
terned bruising and abrasion injury across the top 
of the child’s head. A patterned injury is one which 
appears to have been inflicted by impact with a par-
ticular object. The patterned injury to the top and 
side of this child’s head consisted of two parallel lin-
ear patterned combinations of bruises and abrasions 
which would be consistent with a belt.

38. Other injuries to the head and neck of the minor 
child [John], as documented during his autopsy, 
include but are not limited to bruising to the inside 
corner of his left eye and along the inside of his nose, 
bruising across the bridge of the child’s nose, and a 
cut to the child’s left eyelid. The locations of these 
specific bruises, as well as those to the top of the 
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child’s head are not consistent with typical accidental 
injuries to children of this age. There were additional 
bruises and injuries to the child’s face, including but 
not limited to bruising to the outside of his left cheek, 
bruising to his right cheek, bruising near the left side 
of his mouth, and a scraping injury to the lip. The inju-
ries to the child’s face were in different planes, sug-
gesting multiple impacts.

. . . .

47. The numerous bruises, abrasions, and scars, 
as well as the healing rib fracture are indicative of 
nonaccidental inflicted injury to this child, which 
occurred on multiple occasions. Many of the bruises, 
abrasions and scars would have been evident to his 
mother and caretaker for at least 24 hours prior to the 
child’s death, with many of the injuries likely evident 
for longer.

. . . .

57. [Respondent] admitted that she has seen William 
Lail become increasingly aggressive over the last sev-
eral months prior to [John’s] death. She stated that 
she was afraid of Mr. Lail, wanted to leave him, and 
had spoken to friends about leaving him, but did not 
act on that. She has admitted that she has seen him 
hit the minor children with a double-looped belt, and 
specifically [Kate] on at least two occasions, and had 
seen him hit both children on their buttocks with an 
open hand. She has also admitted that she often came 
home from work to find bruises on her children for 
which Mr. Lail would offer excuses. Specifically on 
the morning of May 3, 2013, she saw unexplained lin-
ear bruising to [John’s] back. Despite those injuries, 
she continued to leave her children in his care.

58. Despite the extensive scalding injuries to both 
children, received while in the sole care of William 
Lail, [respondent] continued to leave the minor chil-
dren in his care while she worked.

59. [Respondent] has admitted that she saw the 
linear marks on [John’s] back before she left him in 
William Lail’s care on May 3, 2013.
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60. Mr. Lail has stated that he took his lead on 
how to treat the minor children from the way that  
[respondent] treated the children. He asserts  
that [respondent] was very impatient with the chil-
dren, would become angry and scream at them and 
that she would place her hand over their mouths to 
stop them from crying. He has reported that [respon-
dent] whipped the children with a belt, a coat hanger, 
a piece broken off of a mini blind and a wooden spoon.

. . . . 

62. The Court specifically finds that both of the 
minor children have been struck on multiple occa-
sions by Mr. Lail and/or [respondent] with objects 
including but not limited to a belt and a coat hanger.

63. The Court specifically finds that both of the minor 
children sustained inflicted bruising injuries after they 
received the scalding injuries outlined above.

. . . .

65. [Respondent] had opportunities to seek assis-
tance and protection for herself and her children 
from Mr. Lail, if she was in fact in fear of him. She had 
experience with obtaining domestic violence protec-
tive orders and the services available to victims of 
domestic violence. She left the home regularly to go 
to work and had access to a phone to seek assistance 
from friends and family. Still, despite obvious severe 
injuries to her children, she took no measures to pro-
tect them and instead took active steps to conceal 
them and prevent them from being seen by those who 
might offer some measure of protection.

¶ 3  In July of 2013, respondent completed a psychological evaluation 
and was diagnosed with “Personality Disorder [Not Otherwise Specified] 
with Dependent features.” Almost four years later, on 5 May 2017, re-
spondent was convicted of one count of intentional child abuse inflicting 
serious physical injury and four counts of negligent child abuse inflict-
ing serious physical injury, all stemming from John’s death and Kate’s 
injuries. Respondent was released from prison in August of 2017. On  
14 November 2017, William Lail was convicted of second-degree murder 
for John’s death. 
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¶ 4  On 1 October 2019, DSS filed a petition alleging Charlie to be a ne-
glected juvenile. Shortly thereafter, on 4 November 2019, the Guardian 
ad Litem (GAL) filed a petition to terminate respondent’s parental rights 
to Charlie based upon N.C.G.S. § 7B-1111(a)(8). On 13 February 2020, 
the trial court entered an order consolidating the underlying neglect 
hearing filed by DSS with the termination of parental rights hearing filed 
by the GAL. 

¶ 5  On 23 March 2020, the trial court entered an order of adjudication 
in which the court concluded that Charlie was a neglected juvenile. On  
26 May 2020, the trial court entered an adjudication order on the motion 
for termination of parental rights, in which it found that:

8. Since [Charlie’s] birth, during conversations with 
social workers and even during her testimony before 
this court, [respondent] has repeatedly minimized 
and excused her responsibility for the abuse and 
neglect suffered by her children [John] and [Kate]. 
When asked about her responsibility for the abuse 
and neglect, [respondent] focuses on herself as a vic-
tim of abuse and violence by Mr. Lail and tends to 
downplay or deny her own responsibility. 

9. The Court has considered the severity of the 
abuse and neglect suffered by [Kate] and [John] which 
ultimately resulted in the death of [John], as well as 
the statements and testimony of the Respondent 
mother regarding her responsibility, or lack thereof, 
for the abuse and neglect of her children. The Court 
has also considered the extensive and obvious nature 
of the injuries sustained by [John] prior to his death 
which were observable by the Respondent mother 
for a period of time during which she could have 
taken steps to protect her very young children. The 
Court finds that the Respondent mother had an affir-
mative duty to protect her very young minor chil-
dren, particularly [John] whose injuries were more 
severe and which contributed to his death. The Court 
finds that the Respondent mother had an affirmative 
duty to take all steps reasonably possible to protect 
her minor children, and specifically [John], from an 
attack by William Lail and from the dangerous envi-
ronment in which they were living with Mr. Lail.



 IN THE SUPREME COURT 401

IN RE C.B.C.B.

[379 N.C. 392, 2021-NCSC-149]

10. [Respondent] intentionally failed to take [John] 
for medical care following his scalding burns, and 
such failure was a deliberate attempt on her part to 
hide [John’s] injuries from professionals (DSS, doc-
tors, etc.) who could have offered him help.

11. In the days prior to the death of [John], [respon-
dent] sent text messages to her parents cancelling 
their visit with the children, in an effort to hide the 
children’s injuries from them.

12. [Respondent] continued to leave her children 
in the sole care of William Lail, including on the day 
of [John’s] death, even after observing their scalding 
injuries, patterned bruising on their bodies, and Lail’s 
increasing aggression.

13. The Court finds that the Respondent mother, 
though not present in the home when [John] was 
killed, knew or should have known of the extreme 
risk posed by Mr. Lail and took no steps to prevent 
the injury of both children, [Kate] and [John]; and the 
death of [John]. The Court finds that the actions, omis-
sions and decisions of the Respondent mother created 
the opportunity for Mr. Lail to commit the murder of 
[John] and were tantamount to consent to the conduct 
of Mr. Lail which resulted in the death of [John], for 
which he was convicted of Second Degree Murder.

¶ 6  Thus, the trial court concluded that respondent had “aided, abet-
ted, attempted, conspired or solicited to commit murder or voluntary 
manslaughter of another child of [respondent]: to-wit [John].” As such, 
the trial court determined that grounds existed to terminate respon-
dent’s parental rights to Charlie pursuant to N.C.G.S. § 7B-1111(a)(8). In 
a separate disposition order entered on 7 October 2020, the trial court 
concluded that terminating respondent’s parental rights was in Charlie’s 
best interests. 

¶ 7  Thereafter, on 5 November 2020, the trial court entered a separate dis-
position order ceasing reunification with respondent in light of the court’s 
previous order terminating her parental rights. Respondent appeals.2 

2. Respondent appealed to the North Carolina Court of Appeals the 23 March 2020 
and 5 November 2020 orders of adjudication and disposition in the underlying neglect 
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¶ 8  A termination of parental rights proceeding consists of an adjudica-
tory stage and a dispositional stage. N.C.G.S. §§ 7B-1109, -1110 (2019); In 
re Montgomery, 311 N.C. 101, 110, 316 S.E.2d 246, 252 (1984). At the ad-
judicatory stage, the petitioner bears the burden of proving by “clear, co-
gent, and convincing evidence” the existence of one or more grounds for 
termination under section 7B-1111(a) of our General Statutes. N.C.G.S. 
§ 7B-1109(f) (2019). We review a trial court’s adjudication “to determine 
whether the findings are supported by clear, cogent and convincing evi-
dence and the findings support the conclusions of law.” In re Montgomery, 
311 N.C. at 111, 316 S.E.2d at 253 (citing In re Moore, 306 N.C. 394, 404, 
293 S.E.2d 127, 133 (1982)). “Findings of fact not challenged by respon-
dent are deemed supported by competent evidence and are binding on 
appeal.” In re T.N.H., 372 N.C. 403, 407, 831 S.E.2d 54, 58 (2019) (citing 
Koufman v. Koufman, 330 N.C. 93, 97, 408 S.E.2d 729, 731 (1991)).

¶ 9  Section 7B-1111 provides, in pertinent part, that “[t]he court may 
terminate the parental rights upon a finding . . . [that] [t]he parent has . . .  
aided, abetted, attempted, conspired, or solicited to commit murder or 
voluntary manslaughter of the child, another child of the parent, or other 
child residing in the home.” N.C.G.S. § 7B-1111(a)(8) (2019). Absent a 
prior conviction of a qualifying offense, the petitioner must “prov[e] the 
elements of the offense” to satisfy its burden to show that a parent’s 
rights should be terminated under subsection 7B-1111(a)(8). Id. 

¶ 10  Here, though respondent mother was convicted of both intentional 
and negligent child abuse, she was not convicted of second-degree mur-
der. Therefore, the petitioner must prove the elements of either aiding 
and abetting, attempt, conspiracy, or solicitation of second-degree mur-
der to satisfy its burden here.

¶ 11  Aiding and abetting occurs when (1) “the crime was committed by 
some other person;” (2) “the defendant knowingly advised, instigated, 
encouraged, procured, or aided the other person to commit that crime;” 
and (3) “the defendant’s actions or statements caused or contributed to 
the commission of the crime by that other person.” State v. Goode, 350 
N.C. 247, 260, 512 S.E.2d 414, 422 (1999) (citation omitted). 

proceeding. Additionally, respondent appealed to the Supreme Court the 26 May 2020 and 
7 October 2020 orders in the termination of parental rights proceeding. Because the two 
actions involve the same facts, respondent filed a petition for discretionary review with 
this Court, requesting that the appeal of the underlying neglect case bypass the Court of 
Appeals. On 27 January 2021, this Court allowed respondent’s petition and, on its own 
motion, consolidated the underlying neglect proceeding and termination proceeding. 
Therefore, both matters are before this Court.
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¶ 12  With respect to the second element, “[t]he communication or intent 
to aid does not have to be shown by express words of the defendant 
but may be inferred from his actions and from his relation to the actual 
perpetrators.” Id. at 260, 512 S.E.2d at 422. Generally an individual’s 
failure to intervene does not make him guilty of aiding and abetting. See 
State v. Walden, 306 N.C. 466, 472, 293 S.E.2d 780, 784–85 (1982) (citing 
State v. Birchfield, 235 N.C. 410, 413, 70 S.E.2d 5, 7 (1952)). Parents, 
however, “have an affirmative legal duty to protect and provide for their 
minor children.” Id. at 473, 293 S.E.2d at 785 (citations omitted). As 
such, parents must “take every step reasonably possible under the cir-
cumstances of a given situation to prevent harm to their children.” Id. at 
475, 293 S.E.2d at 786. Therefore, when a parent has actual knowledge 
of harm to his or her child and fails to reasonably protect the child from 
harm, that parent has knowingly aided the perpetrator’s commission of 
the harm. See id. at 473–76, 293 S.E.2d at 785. The reasonableness of a 
parent’s response, however, must be determined on a case-by-case ba-
sis. Id. at 475–76, 293 S.E.2d at 786.3 

¶ 13  Here the first element of aiding and abetting is clearly met because 
Lail was convicted of second-degree murder in the death of respondent’s 
older son, John. 

¶ 14  As for the second element, the trial court’s order and the record 
support the finding that respondent “knowingly advised, instigated, en-
couraged, procured, or aided” Lail’s murder of respondent’s son, John. 
Goode, 350 N.C. at 260, 512 S.E.2d at 422. The trial court stated:

The Court finds that the Respondent mother, 
though not present in the home when [John] was 
killed, knew or should have known of the extreme 
risk posed by Mr. Lail and took no steps to prevent  
the injury of both children, [Kate] and [John]; and the  
death of [John]. The Court finds that the actions, 
omissions and decisions of the Respondent mother 
created the opportunity for Mr. Lail to commit the 
murder of [John] and were tantamount to consent to 
the conduct of Mr. Lail which resulted in the death 
of [John], for which he was convicted of Second  
Degree Murder.

3. Respondent argues that Walden is no longer authoritative given the legislature’s 
enactment of N.C.G.S. § 14-5.2 (2019), which abolished all distinctions between accesso-
ries before the fact and principals to a crime. The statutory change, however, has no bear-
ing on the general principle in Walden that parents may have a duty to intervene to protect 
their children.
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¶ 15  Because aiding and abetting requires knowledge, the trial court’s 
statement that respondent “should have known” of the risk presented 
here is an inaccurate statement of the law and should be disregarded. 
Nevertheless, when read in context, the entire finding shows that the 
trial court concluded that respondent possessed the actual knowledge 
required to aid and abet Lail in murdering John. John’s presumed cause 
of death was determined as “drowning with significant contributory 
factor of burns and blunt force injuries.” Respondent’s testimony at 
the trial court hearing and the findings from Kate’s adjudication order, 
which are incorporated in the trial court’s order here, consistently show 
that respondent knew that her children suffered severe abuse and saw 
the bruises and burns on John, yet intentionally concealed the injuries. 
Specifically, respondent had “seen William Lail become increasingly ag-
gressive over the last several months prior to [John’s] death,” “had seen 
[Lail] hit the minor children with a double-looped belt,” “had seen him 
hit both children on their buttocks with an open hand,” “often came 
home from work to find bruises on her children,” and, on the morning of 
John’s death, “saw unexplained linear bruising to [John’s] back.” Rather 
than protecting John, respondent deliberately isolated John to conceal 
his injuries. This concealment was a significant contributory factor in 
John’s death. Respondent refused to take John to the doctor and even 
cancelled a visit with her parents to avoid medical intervention or DSS 
involvement. Based upon respondent’s conduct, the trial court found 
that respondent’s “actions, omissions and decisions . . . created the op-
portunity for Mr. Lail to commit the murder of [John] and were tanta-
mount to consent to the conduct of Mr. Lail which resulted in the death 
of [John].” 

¶ 16  Moreover, the trial court found that respondent also took part in 
the abuse. She and Lail both struck John and Kate “with objects includ-
ing but not limited to a belt and a coat hanger,” and respondent was 
convicted of intentional and negligent child abuse. Respondent’s actions 
demonstrate that she knew of harm to her children, participated in the 
abuse, and failed to reasonably protect John and Kate. As such, the tri-
al court correctly determined that respondent knowingly aided Lail in 
committing second-degree murder. 

¶ 17  As for the third element, respondent’s actions contributed to Lail’s 
murdering John. Had respondent reasonably protected her children or 
refrained from concealing John’s injuries, Lail would not have had the 
opportunity to murder John. Instead of seeking help for John, howev-
er, respondent prioritized concealing John’s injuries to protect herself. 
Respondent “continued to leave her children in the sole care of William 
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Lail, including on the day of [John’s] death, even after observing their 
scalding injuries, patterned bruising on their bodies, and Lail’s increas-
ing aggression.” Respondent’s actions, combined with all the facts re-
counted above, contributed to Lail’s murder of John. 

¶ 18  Because the elements of aiding and abetting are met in this case, the 
trial court appropriately terminated respondent’s parental rights based 
upon N.C.G.S. § 7B-1111(a)(8).4 

¶ 19  Respondent next argues that if this Court reverses the trial court’s 
termination orders, the Court must also vacate the underlying neglect 
order ceasing her reunification with Charlie. Because we hold that the 
trial court did not err in terminating respondent’s parental rights, how-
ever, we conclude that the trial court did not err in ceasing respondent’s 
reunification with Charlie. 

¶ 20  Thus, the trial court here properly terminated respondent’s parental 
rights and ceased reunification efforts. Accordingly, the trial court’s or-
ders are affirmed. 

AFFIRMED.

Justice ERVIN dissenting.

¶ 21  Although I agree with my colleagues that the record in this 
case provides more than sufficient support for a conclusion that 
respondent-mother aided and abetted Mr. Lail in murdering John, I 
am unable to join the Court’s conclusion that the trial court’s findings 
and conclusions, as written, suffice to permit an affirmance of the trial  
court’s order. For that reason, rather than affirming the trial court’s ter-
mination order on the basis set out in the Court’s opinion, I would vacate 
the trial court’s order and remand this case to District Court, Catawba 
County, for further proceedings, including the entry of a new order con-
taining properly drafted findings of fact. As a result, I respectfully dissent.

¶ 22  As the parties to this case acknowledge, “[a] person is guilty of a 
crime by aiding and abetting if (i) the crime was committed by some oth-
er person; (ii) the defendant knowingly advised, instigated, encouraged, 
procured, or aided the other person to commit that crime; and (iii) the 

4. Respondent also argues that the trial court erred in concluding that respondent 
solicited, conspired, or attempted to murder John. Because we have concluded that the 
trial court properly determined that respondent aided and abetted Lail in the murder 
of John, we need not reach these alternate grounds for terminating her rights under 
N.C.G.S. § 7B-1111(a)(8).
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defendant’s actions or statements caused or contributed to the commis-
sion of the crime by that other person.” State v. Goode, 350 N.C. 247, 260 
(1999); see also State v. Dick, 370 N.C. 305, 311 (2017). Although the nec-
essary knowledge may be established by “circumstantial evidence from 
which an inference of knowledge might reasonably be drawn,” State  
v. Boone, 310 N.C. 284, 294–95 (1984), superseded on other grounds by 
statute, as recognized in State v. Oates, 366 N.C. 264, 267 (2012), a per-
son does not act “knowingly” in the event that, rather than having actual 
knowledge of the fact in question, he or she reasonably should have had 
the required knowledge. State v. Miller, 212 N.C. 361, 363 (1937) (stating 
that “[k]nowledge connotes a more certain and definite mental attitude 
than reasonable belief,” with the extent to which “knowledge [ ] implied 
from the circumstances [being] sufficient to establish reasonable belief 
[is] a question for the jury”), superseded by statute in 1975 N.C. Sess. 
L. c 165, s. 1, as recognized in State v. Fearing, 304 N.C. 471, 478 n.3 
(1981). Thus, in order to find the existence of the ground for termination 
enunciated in N.C.G.S. § 7B-1111(a)(8) (allowing the termination of pa-
rental rights in the event that the parent “has . . . aided, abetted, attempt-
ed, conspired, or solicited to commit murder or voluntary manslaughter 
of the child, another child of the parent, or other child residing in the 
home”), the trial court was required to find that respondent-mother had 
actual knowledge of the risk that Mr. Lail posed to John. As a result, the 
trial court erred by finding that respondent-mother’s parental rights in 
Charlie were subject to termination pursuant to N.C.G.S. § 7B-1111(a)(8)  
on an aiding and abetting theory based upon a finding that, although 
“not present in the home when [John] was killed, [she] knew or should 
have known of the extreme risk posed by Mr. Lail and took no steps to 
prevent the injury of both children.”

¶ 23  Although my colleagues acknowledge that “the trial court’s 
statements that [respondent-mother] ‘should have known’ of the 
risk presented here is an inaccurate statement of law and should be 
disregarded,” they overlook this error on the grounds that, “when read 
in context, the entire finding shows that the trial court concluded 
that respondent possessed the actual knowledge required to aid and 
abet [Mr. Lail] in murdering John.” In reaching this conclusion, my 
colleagues point to the fact that John died as the result of drowning, 
that respondent-mother knew of the abuse that Mr. Lail had inflicted 
upon John while intentionally concealing the injuries that John had 
sustained, and that she had inflicted abuse upon both John and Kate. 
The Court has not, however, directed our attention to any direct or 
explicit statement by the trial court that respondent-mother had actual 
knowledge of the risks that Mr. Lail’s conduct posed to John, with the 
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remaining findings that the trial court actually made being consistent 
with both a view that respondent-mother actually knew of the relevant 
risks and a view that respondent-mother simply should have known 
of them. For that reason, I cannot conclude that the trial court did 
not decide that respondent-mother’s parental rights in Charlie were 
subject to termination pursuant to N.C.G.S. § 7B-1111(a)(8) on the 
basis of a misunderstanding of the applicable law. Helms v. Rea, 282 
N.C. 610, 620 (1973) (stating that “[i]t is still the rule that ‘[f]acts found 
under misapprehension of the law will be set aside on the theory that 
the evidence should be considered in its true legal light’ ” (quoting 
McGill v. Town of Lumberton, 215 N.C. 752, 754 (1939))). In light of 
that determination, I am unable to see how the relevant portion of the 
trial court’s order can withstand this aspect of respondent-mother’s 
challenge to its legal validity.

¶ 24  I fully agree, on the other hand, that the record, including those 
portions upon which my colleagues rely, would have permitted the 
trial court to find the actual knowledge necessary to determine that 
respondent-mother’s parental rights in Charlie were subject to termina-
tion pursuant to N.C.G.S. § 7B-1111(a)(8) on the grounds that she aided 
and abetted Mr. Lail in murdering John. However, given the fact that the 
trial court never found the necessary actual knowledge and that this 
Court lacks the authority to make the required finding based upon an 
examination of a cold record, I cannot conclude that the trial court did 
not err in the course of determining that respondent-mother’s paren-
tal rights in Charlie were subject to termination pursuant to N.C.G.S.  
§ 7B-1111(a)(8) on the grounds that respondent-mother aided and abet-
ted Mr. Lail in murdering John. Hard cases, once again, seem to me to be 
making bad law.

¶ 25  The proper manner in which to rectify the trial court’s error is 
readily apparent. Instead of affirming the challenged trial court order, 
I believe that we should vacate the trial court’s termination order and 
remand this case to District Court, Catawba County, for the entry of a 
new order containing appropriate findings of fact and conclusions of 
law. In the event that my colleagues are correct in thinking that the in-
clusion of the trial court’s reference to what respondent-mother “should 
have known” did not reflect what the trial court actually meant, then 
the trial court can quickly confirm that understanding by entering a new 
termination order that finds the facts and makes legal conclusions on 
the basis of the existing record and a proper understanding of the appli-
cable law. On the other hand, if the trial court did, in fact, mean to find 
that respondent-mother acted on the basis of something other than the 
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required actual knowledge, it can take other appropriate action as well. 
In failing to act in this manner on the basis of the logic that the Court 
deems persuasive, we risk creating a precedent that allows this Court to 
draw inferences on appeal that the trial court did not, for whatever rea-
son, draw, placing us in the position of a fact-finder despite the known 
limitations on the ability of appellate courts to act in that capacity.

¶ 26  My inability to join my colleagues in taking the analytical leap that 
they deem to be appropriate may seem excessively formalistic in light 
of the horrific facts that are before us in the case. I certainly understand 
the strength of the temptation to overlook the insufficiency of the trial 
court’s findings in order to eliminate any conceivable risk that Charlie 
would be returned to respondent-mother’s care. In other words, “[t]he 
very sordidness of the evidence strongly tempts us to say that justice 
and law are not always synonymous [ ] and to vote for an affirmance 
of the judgment . . . on the theory that justice has triumphed, however 
much law may have suffered.” State v. Bridges, 231 N.C. 163, 166 (1949) 
(Ervin, J., dissenting). Although “[i]t might well be that [a remand for 
additional findings] would result” in the entry of another order terminat-
ing respondent-mother’s parental rights in Charlie pursuant to N.C.G.S. 
§ 7B-1111(a)(8) on the basis of the theory that she aided and abetted 
Mr. Lail’s homicidal conduct, “[t]hat possibility should not shape our ac-
tion” given that “what happens to the law in this case is of the gravest 
moment,” that our decision to make a finding concerning the critical 
issue of knowledge “will be invoked in other [ ] trials as a guiding and 
binding precedent,” and that “[t]he preservation unimpaired of our basic 
rules of [ ] procedure is an end far more desirable than that of” ensur-
ing that this case comes to an end now. Id. at 171. As a result, while  
“[c]andor compels the confession that it is not altogether easy to hear-
ken to” respondent-mother’s arguments in this matter, id. at 166, I would, 
rather than affirming the trial court’s order with respect to the issue of 
whether respondent-mother’s parental rights in Charlie are subject to 
termination pursuant to N.C.G.S. § 7B-1111(a)(8) on the basis of an aid-
ing and abetting theory, vacate the trial court’s order and remand this 
case to District Court, Catawba County, for further proceedings not in-
consistent with this opinion, including the entry of a new order contain-
ing findings of fact and conclusions of law that are based upon a proper 
understanding of the applicable law.1 

Justice EARLS joins in this dissenting opinion.

1. As my colleagues have noted, the trial court also found that respondent-mother’s 
parental rights in Charlie were subject to termination pursuant to N.C.G.S. § 7B-1111(a)(8) 
on the basis of a determination that respondent-mother solicited, conspired, or attempted 
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IN THE MATTER OF C.N.R. 

No. 102A21

Filed 17 December 2021

Termination of Parental Rights—subject matter jurisdiction—
verification of pleading—missing date of verification—sub-
stantial compliance

The trial court had subject matter jurisdiction in a termina-
tion of parental rights case where the termination motion substan-
tially complied with the verification requirement under N.C.G.S.  
§ 7B-1104, even though neither the petitioner who verified the 
motion nor the notary she appeared before had filled in the date of 
the verification on the attached notarial certificate. A savings clause 
in the Notary Public Act affords a “presumption of regularity” to 
notarized documents containing minor technical defects and, at any 
rate, none of the applicable rules governing verification require that 
a verified pleading be notarized. Further, where the significant date 
for purposes of a termination proceeding is the date upon which a 
termination motion was filed, it did not matter whether the motion 
was verified contemporaneously with or subsequent to the date  
it was signed. 

Appeal pursuant to N.C.G.S. § 7B-1001(a1)(1) from order entered on 
10 December 2020 by Judge Robert J. Crumpton in District Court, Yadkin 
County. This matter was calendared for argument in the Supreme Court 
on 6 December 2021, but was determined on the record and briefs with-
out oral argument pursuant to Rule 30(f) of the North Carolina Rules of 
Appellate Procedure.

James N. Freeman, Jr., for petitioner-appellee Yadkin County 
Human Services Agency.

Paul W. Freeman, Jr., for appellee guardian ad litem.

Richard Croutharmel for respondent-appellant mother.

J. Thomas Diepenbrock for respondent-appellant father.

to murder John. In view of the fact that the Court has not addressed the validity of the trial 
court’s findings and conclusions with respect to any of those legal theories, I will refrain 
from addressing them as well.
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ERVIN, Justice.

¶ 1  Respondent-mother Joyce R. and respondent-father Joshua R. ap-
peal from an order entered by the trial court terminating their parental 
rights in their daughter C.N.R.1 After careful consideration of the par-
ents’ challenges to the trial court’s termination order, we conclude that 
the challenged order should be affirmed.

¶ 2  In 2016, respondent-mother was charged with misdemeanor child 
abuse as a result of unsanitary conditions that existed in the family home 
at the time that the Yadkin County Human Services Agency completed 
a family assessment. The charge against respondent-mother was dis-
missed in light of respondent-mother’s agreement to maintain the home 
in an appropriate condition and to take proper care of her children.

¶ 3  On 13 October 2018, HSA received a child protective services re-
port concerning Corinne, who had been born in June 2017, and her two 
half-siblings. According to this report, law enforcement officers had per-
formed an animal welfare check at the parents’ residence, during which 
they found the three children in respondent-father’s care. Upon arriving 
at the home, a social worker

found multiple dogs in cages that were soiled with large 
amounts of animal feces. Furthermore, large quantities 
of animal feces covered the floors in the home, to the 
point that it was impossible to traverse a certain room 
in the home without stepping in animal feces. The 
entire home had a strong smell of animal urine.

In addition, the social worker observed the presence of dirty dishes 
throughout the home and “pill bottles on a table in the living room within 
reach of the children.”

¶ 4  Upon making these observations, the social worker contacted 
respondent-mother and the fathers of the other children and asked them 
to meet her at the HSA office. After initially denying that she had any 
responsibility for the conditions that the social worker had observed 
in the family home in light of the fact that “she had been at work that 
day[,]” respondent-mother subsequently acknowledged that the home 
had been in the same state in which the social worker had found it when 
respondent-mother left for work that morning.

1. “C.N.R.” will be referred to throughout the remainder of this opinion as “Corinne,” 
which is a pseudonym used to protect the child’s identity and for ease of reading.
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¶ 5  Corinne’s paternal grandmother, who is disabled, told the so-
cial worker that she lived in the residence with respondent-mother, 
respondent-father, and the children and that she had spent the preced-
ing week “unsuccessfully urging [the parents] to either clean the home 
or move out.” In addition, the paternal grandmother reported that 
respondent-mother “frequently” left the children in her care even though 
she is “largely unable to care for [them,]” while Corinne’s half-sister told 
the social worker that she had, “on occasion,” witnessed the parents 
“arguing and fighting in the home to the point that it made her cry.”

¶ 6  On 15 October 2018, HSA obtained the entry of an order taking 
Corinne and her half-siblings into nonsecure custody and filed juve-
nile petitions alleging that the children were neglected juveniles. On 
28 November 2018, the parents signed an Out-of-Home Family Services 
Agreement in which they agreed to (1) complete a parenting education 
program, provide certificates of completion, and demonstrate appropri-
ate parenting skills during their visits with the children; (2) obtain stable 
and appropriate housing and employment and demonstrate the ability 
to provide for the children’s basic needs; and (3) obtain a psychological 
assessment and complete any recommended treatment.2 

¶ 7  After a hearing held on 29 November 2018, Judge Jeanie R. Houston 
entered an order on 10 January 2019 in which she found the children 
to be neglected juveniles in light of the injurious environment in which 
they lived. Although Judge Houston awarded legal and physical custody 
of Corinne’s half-sister to the child’s father, Corinne and her half-brother 
remained in HSA custody, with the parents having been granted one 
hour of biweekly supervised visitation with Corinne, subject to the re-
quirement that they avoid incarceration.

¶ 8  In a ninety-day review order entered on 10 April 2019 following a 
review hearing held on 7 March 2019, Judge Houston found that, while 
the parents had been attending visitation sessions with Corinne, they 
had only engaged in “minimal” interactions with their daughter and had, 
instead, been “observed to spend much of their visitation time on their 
cell phones.” In addition, Judge Houston ordered the parents to par-
ticipate in a Marschak Interaction Method assessment at Jodi Province 
Counseling for the purpose of “clinically evaluat[ing] their approach 
to parenting[.]”

2. The trial court’s orders refer to the existence of an additional requirement in 
which the parents were obligated to obtain safe, reliable transportation. However, no such 
provision appears in the version of the family services agreement that is contained in the 
record on appeal.



412 IN THE SUPREME COURT

IN RE C.N.R.

[379 N.C. 409, 2021-NCSC-150]

¶ 9  Judge William F. Brooks held a permanency planning hearing in this 
matter on 19 September 2019. In a permanency planning order entered 
on 6 November 2019, Judge Brooks found that the parents had com-
pleted the required parenting classes and had provided the necessary 
confirmatory information to HSA and that the parents had also obtained 
the required psychological and Marschak Interaction Method assess-
ments. In addition, Judge Brooks determined that respondent-mother 
continued to be employed in the same position that she had occupied at 
the time of the initial review hearing. On the other hand, Judge Brooks 
found that the parents had yet to procure housing, that they were “living 
with friends a[t] an unknown address,” and that they had not “demon-
strated improved parenting skills during” visits, obtained the counseling 
recommended at the conclusion of their psychological assessments, or 
complied with the recommendation set out in their Marschak Interaction 
Method assessment that they “participate in ‘theraplay’ treatment to 
learn how to establish structure, firm limits, and clear expectations” 
for Corinne. Finally, Judge Brooks determined that respondent-father 
continued to be unemployed. In light of these findings, Judge Brooks 
established concurrent permanent plans of adoption and reunification 
for Corinne while concluding that further efforts to reunify Corinne with 
respondent-mother or respondent-father “would clearly be unsuccessful 
or inconsistent with the minor [child’s] health, safety, and the need for a 
safe, permanent home within a reasonable period of time.” See N.C.G.S. 
§ 7B-906.2(b) (2019). As a result, Judge Brooks directed HSA to “initiate 
an action to terminate the [parents’] parental rights within sixty days 
from the filing of [its o]rder.”

¶ 10  On 2 July 2020, HSA filed a motion seeking to have the parents’ 
parental rights in Corrine terminated on the basis of neglect, N.C.G.S.  
§ 7B-1111(a)(1) (2019; failure to make reasonable progress toward cor-
recting the conditions that had led to Corinne’s removal from the family 
home, N.C.G.S. § 7B-1111(a)(2); and failure to pay a reasonable portion 
of the cost of Corinne’s care, N.C.G.S. § 7B-1111(a)(3). On 24 November 
2020, a hearing was held before the trial court for the purpose of address-
ing the issues raised by the termination motion. On 10 December 2020, 
the trial court entered an order in which it concluded that both parents’ 
parental rights in Corinne were subject to termination on the basis of ne-
glect, N.C.G.S. § 7B-1111(a)(1), and failure to make reasonable progress 
toward correcting the conditions that had led to Corinne’s removal from 
the family home, N.C.G.S. § 7B-1111(a)(2), and that respondent-father’s 
parental rights in Corinne were also subject to termination for failure 
to pay a reasonable portion of the cost of the care that Corinne had re-
ceived following her removal from the home, N.C.G.S. § 7B-1111(a)(3). 
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In addition, the trial court concluded that the termination of the parents’ 
parental rights would be in Corinne’s best interests. The parents noted 
appeals from the trial court’s termination order to this Court.3 

¶ 11  In seeking relief from the trial court’s termination order before this 
Court, both parents have argued that the trial court lacked subject mat-
ter jurisdiction to enter the challenged termination order on the grounds 
that the director of HSA, who had verified the termination motion, and 
the notary public before whom the director had appeared had failed to 
date the verification attached to the termination motion. See N.C.G.S.  
§ 7B-1104 (2019) (providing that a petition or motion for termination of 
parental rights “shall be verified by the petitioner or movant”). More spe-
cifically, the parents pointed out that, while the verification form associ-
ated with the motion contained an indication that it had been “[s]worn 
to and subscribed before me this ___ day of May, 2020,” the blank into 
which the date was to be inserted had not been filled in. In addition, the 
parents stated that the termination motion had been signed by counsel 
for HSA on 30 June 2020 and had been filed with the Clerk of Superior 
Court of Yadkin County on 2 July 2020.

¶ 12  After noting that this Court had opined in In re T.R.P. that “[a] trial 
court’s subject matter jurisdiction over all stages of a juvenile case is 
established when the action is initiated with the filing of a properly veri-
fied petition,” 360 N.C. 588, 593 (2006), and that the Court of Appeals 
had held that “[a] violation of the verification requirement of N.C.G.S. 
§ 7B-1104 [constituted] a jurisdictional defect per se,” In re T.M.H., 186 
N.C. App. 451, 454 (2007) (citing In re Triscari Children, 109 N.C. App. 
285, 287–88 (1993)); accord In re C.M.H., 187 N.C. App. 807, 809 (2007) 
(stating that “[p]etitioner’s failure to verify the petition to terminate pa-
rental rights left the trial court without subject matter jurisdiction”), the 
parents insist that, since a notarial certificate associated with an oath 
or affirmation must include the date upon which the oath or affirmation 
had been made, N.C.G.S. § 10B-40(d) (2019), the termination motion had 
not been properly verified, so that the trial court lacked the subject mat-
ter jurisdiction necessary to terminate their parental rights in Corinne.

¶ 13  In response, HSA and the guardian ad litem argue that the fail-
ure to date the verification that had been attached to the termination  

3. The certificates of service that accompanied the parents’ notices of appeal reflect 
a failure to effect timely service under N.C. R. App. P. 3.1(b), 26(d). However, given that 
neither HSA nor the guardian ad litem have objected to the parents’ failure to serve their 
notices of appeal in a timely fashion, “any issue about the deficiency of service has been 
waived.” In re K.D.C., 375 N.C. 784, 787 (2020).
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motion did not deprive the trial court of subject matter jurisdiction 
over the termination proceeding. More specifically, HSA and the guard-
ian ad litem argue that the trial court obtained jurisdiction over this 
case on 15 October 2018, when HSA filed a properly verified juvenile 
petition in accordance with N.C.G.S. § 7B-403(a) (2019), in which it al-
leged that Corinne was a neglected juvenile, citing In re T.R.P., 360 
N.C. at 593 (stating that, “[n]ot only did the General Assembly provide 
that a properly verified juvenile petition would invoke the jurisdiction 
of the trial court, it further provided that jurisdiction would extend 
through all subsequent stages of the action” (emphasis added)). In ad-
dition, HSA and the guardian ad litem argue that, even if the verifica-
tion requirement of N.C.G.S. § 7B-1104 is jurisdictional with respect to 
a termination motion filed pursuant to N.C.G.S. § 7B-1102, the director’s 
failure to date her verification of the termination motion in this case 
does not constitute a fatal defect that would deprive the trial court of 
subject matter jurisdiction.

Jurisdiction is the legal power and authority of a court 
to make a decision that binds the parties to any mat-
ter properly brought before it. The court must have 
personal jurisdiction and, relevant here, subject mat-
ter jurisdiction or jurisdiction over the nature of the 
case and the type of relief sought, in order to decide 
a case. The [L]egislature, within constitutional limita-
tions, can fix and circumscribe the jurisdiction of the 
courts of this State. Where jurisdiction is statutory 
and the Legislature requires the Court to exercise its 
jurisdiction in a certain manner, to follow a certain 
procedure, or otherwise subjects the Court to certain 
limitations, an act of the Court beyond these limits is 
in excess of its jurisdiction.

Catawba Cnty. ex rel. Rackley v. Loggins, 370 N.C. 83, 88 (2017) (cleaned 
up). “Whether or not a trial court possesses subject-matter jurisdiction 
is a question of law that is reviewed de novo. Challenges to a trial court’s 
subject-matter jurisdiction may be raised at any stage of proceedings, 
including for the first time before this Court.” In re A.L.L., 376 N.C. 99, 
101 (2020) (cleaned up). On the other hand, “[t]his Court presumes the 
trial court has properly exercised jurisdiction unless the party challeng-
ing jurisdiction meets its burden of showing otherwise.” In re L.T., 374 
N.C. 567, 569 (2020).

¶ 14  The district court division of the General Court of Justice has 
“exclusive original jurisdiction to hear and determine any petition or  
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motion relating to termination of parental rights to any juvenile who 
resides in, is found in, or is in the legal or actual custody of a county 
department of social services or licensed child-placing agency in the dis-
trict at the time of filing of the petition or motion.” N.C.G.S. § 7B-1101 
(2019); see also N.C.G.S. § 7B-101(6) (2019).  According to N.C.G.S.  
§ 7B-1102(a), “[w]hen the district court is exercising jurisdiction over a 
juvenile and the juvenile’s parent in an abuse, neglect, or dependency 
proceeding, a person or agency specified in [N.C.]G.S. [§] 7B-1103(a) 
may file in that proceeding a motion for termination of the parent’s rights 
in relation to the juvenile,” N.C.G.S. § 7B-1102(a) (2019), with any such 
motion to “be verified by the petitioner or movant.” N.C.G.S. § 7B-1104.

¶ 15  In In re O.E.M., 2021-NCSC-120, we recently held that compliance 
with the verification requirement set out in N.C.G.S. § 7B-1104 is neces-
sary for the trial court to obtain subject matter jurisdiction over a ter-
mination of parental rights proceeding initiated by the filing of a motion 
pursuant to N.C.G.S. § 7B-1102. Id. ¶ 20–21 (stating that “[a] petitioner or 
movant must satisfy distinct requirements to vest a trial court with juris-
diction to conduct a juvenile proceeding on the one hand and a termina-
tion proceeding on the other”). In light of that fact, we further held that 
a movant’s failure to verify a termination motion as required by N.C.G.S. 
§ 7B-1104 has the effect of depriving the trial court of jurisdiction to ter-
minate a parent’s parental rights in a child. Id., ¶ 28; see also In re T.R.P., 
360 N.C. at 590 (2006) (characterizing subject matter jurisdiction as  
“[j]urisdiction over the nature of the case and the type of relief sought” 
(alteration in original) (emphasis added) (quoting Jurisdiction. Black’s 
Law Dictionary (7th ed. 1999)). As a result, we agree with the parents 
that a termination motion must comply with the verification require-
ment in N.C.G.S. § 7B-1104 in order for the trial court to have subject 
matter jurisdiction over a termination of parental rights proceeding, so 
that the ultimate question before us in this case is whether the termina-
tion motion that HSA filed in this case was properly verified.

¶ 16  The Juvenile Code does not prescribe a method for verifying a peti-
tion or motion as required by N.C.G.S. §§ 7B-403 and 7B-1104. Acting in 
reliance upon the relevant portions of the North Carolina Rules of Civil 
Procedure, we have held that “[a] pleading is verified by means of an af-
fidavit stating ‘that the contents of the pleading verified are true to the 
knowledge of the person making the verification, except as to those mat-
ters stated on information and belief, and as to those matters he believes 
them to be true,’ ” In re N.T., 368 N.C. 705, 708 (2016) (quoting N.C.G.S. 
§ 1A-1, Rule 11(b) (2015), and that “[a]n affidavit is a written or printed 
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declaration or statement of facts, made voluntarily, and confirmed by 
the oath or affirmation of the party making it, taken before an officer 
having authority to administer such oath,” In re S.E.T., 375 N.C. 665, 
672 (2020) (cleaned up). According to N.C.G.S. § 1-148, “[a]ny officer 
competent to take the acknowledgment of deeds, and any judge or clerk 
of the General Court of Justice, notary public, in or out of the State, or 
magistrate, is competent to take affidavits for the verification of plead-
ings.” N.C.G.S. § 1-148 (2019). Aside from the fact that neither N.C.G.S. 
§ 1A-1, Rule 11(b), nor N.C.G.S. § 1-148 (nor, for that matter, our deci-
sion in In re S.E.T.) requires that an affidavit used to verify a pleading 
must contain the date upon which the verification was made, nothing 
in N.C.G.S. § 1-148 requires that an affidavit used to verify a motion or 
other pleading be certified by a notary in accordance with the Notary 
Public Act, N.C.G.S. §§ 10B-1 to 10B-146 (2019). Cf. In re N.T., 368 N.C. 
at 708 (upholding the validity of a verification that had been signed be-
fore a magistrate).

¶ 17  In this case, the director of HSA verified the termination motion by 
signing the following printed statement before a notary public:

[The director], being first duly sworn, says: She is 
the Director of the Yadkin County Human Services 
Agency, Movant in the entitled action; she has read 
the foregoing Motion, knows the contents thereof, 
and the same is true to her own knowledge except as 
to those matters as are therein stated on information 
and belief, and as to those matters, she believes them 
to be true.

The director signed the verification form below printed text stating that 
the verification had been “[s]worn to and subscribed before me this ___ 
day of May, 2020,” with that verification form having also identified the 
notary as a “Notary Public” and having included her notarial stamp and 
the date upon which her commission expired, which was 14 October 
2023. See N.C.G.S. §§ 10B-3(4), 10B-9 (2019). As a result, the language 
contained on the verification page identified the notary as a person 
“competent to take affidavits for the verification of pleadings” for pur-
poses of N.C.G.S. § 1-148, see N.C.G.S. § 10B-20(a)(2) (2019), and satis-
fies the requirements for attesting to a “notarial act” set out in N.C.G.S. 
§ 10B-20(b).

¶ 18  As the parents have observed, the Notary Public Act prescribes 
more formal requirements for a “notarial certificate” associated with an 



 IN THE SUPREME COURT 417

IN RE C.N.R.

[379 N.C. 409, 2021-NCSC-150]

oath inscribed in a notarized “record.”4 See N.C.G.S. § 10B-3(12) (defin-
ing a “notarial certificate” as “[t]he portion of a notarized record that 
is completed by the notary, bears the notary’s signature and seal, and 
states the facts attested by the notary in a particular notarization”); see 
also N.C.G.S. § 10B-3(19) (defining a “record” as “[i]nformation that is in-
scribed on a tangible medium and called a traditional or paper record”). 
Subsection 10B-40(d) provides that:

[a] notarial certificate for an oath or affirmation taken 
by a notary is sufficient and shall be accepted in this 
State if it is substantially in the form set forth in [N.C.]
G.S. [§ 10B-43, if it is substantially in a form otherwise 
prescribed by the laws of this State, or if it includes 
all of the following:

(1) Repealed . . . effective October 1, 2006.

(2) Names the principal who appeared in per-
son before the notary unless the name of the 
principal otherwise is clear from the record 
itself.

(3) Repealed . . . effective October 1, 2006.

(4) Indicates that the principal who appeared in 
person before the notary signed the record 
in question and certified to the notary under 
oath or by affirmation as to the truth of the 
matters stated in the record.

(5) States the date of the oath or affirmation.

(6) Contains the signature and seal or stamp of 
the notary who took the oath or affirmation.

(7) States the notary’s commission expiration 
date.

N.C.G.S. § 10B-40(d) (emphasis added). As a result, the notary’s failure 
to date the administration of the oath to the director would constitute a 
defect in a notarial certificate for purposes of N.C.G.S. § 10B-40(d)(5).5 

4. The notary’s act in having the director swear to the truth of the contents of the 
termination motion constitutes the administration of an “oath” for purposes of N.C.G.S.  
§ 10B-3(14) (2019).

5. The guardian ad litem argues that, since the director’s verification of the termina-
tion motion constitutes an “acknowledgment” under the Notary Public Act, rather than an
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¶ 19  On the other hand, the Notary Public Act contains a savings clause 
that accords a “presumption of regularity” to notarized documents de-
spite the existence of minor technical defects in the notarial certificate. 
N.C.G.S. § 10B-99(a) (2019). N.C.G.S. § 10B-99 provides that,

[i]n the absence of evidence of fraud on the part of 
the notary, or evidence of a knowing and deliberate 
violation of this Article by the notary, the courts shall 
grant a presumption of regularity to notarial acts so 
that those acts may be upheld, provided there has 
been substantial compliance with the law.

Id.; see also N.C.G.S. § 10B-68(a) (2019) (providing that “[t]echnical 
defects, errors, or omissions in a notarial certificate shall not affect  
the sufficiency, validity, or enforceability of the notarial certificate or the  
related instrument or document”).6 As far as we have been able to ascer-
tain, the record contains no suggestion that any fraudulent conduct or a 
knowing violation of the Notary Public Act occurred in connection with 
the verification of the termination motion at issue in this case. Moreover, 
given that neither N.C.G.S. § 1A-1, Rule 11(b), nor N.C.G.S. § 1-148 require 
that a verified pleading be notarized, see In re N.T., 368 N.C. at 708, we 
need not determine whether non-compliance with the date requirement 
set out in N.C.G.S. § 10B-40(d)(5) would have the effect of invalidat-
ing the specific type of verification that is at issue in this case. Cf. In 
re Simpson, 544 B.R. 913, 920 (Bankr. N.D. Ga. 2016) (“conclud[ing] 
that the failure of [the notary] to insert the date of his notarial act of 

oath, the relevant notarial certificate for an acknowledgment need not include the date. 
See N.C.G.S. §§ 10B-3(1), -40(a1)(b), -41(a) (2019). However, given that the act of verify-
ing a pleading requires the individual to vouch for the truth of the allegations contained 
in the relevant pleading, In re O.E.M., 2021 NCSC-120, ¶¶ 15–18, the notary is necessarily 
involved in the administration of an oath or affirmation within the meaning of N.C.G.S.  
§ 10B-3(2) or (14) (2019) during the verification process, see N.C.G.S. § 1A-1, Rule 11(b), 
while an acknowledgment, on the other hand, merely requires an individual to confirm 
that he or she is the person who signed the document. N.C.G.S. § 10B-3(1). As a result, 
we do not find this aspect of the guardian ad litem’s response to the parents’ argument to  
be persuasive.

6. A technical defect for purposes of N.C.G.S. § 10B-99(a) encompasses those de-
ficiencies that are subject to being cured pursuant to N.C.G.S. § 10B-37(f) and N.C.G.S.  
§ 10B-67 and includes, but is not limited to, “the absence of the legible appearance of 
the notary’s name exactly as shown on the notary’s commission as required in [N.C.]G.S.  
[§] 10B-20(b), the affixation of the notary’s seal near the signature of the principal or sub-
scribing witness rather than near the notary’s signature, minor typographical mistakes 
in the spelling of the principal’s name, the failure to acknowledge the principal’s name 
exactly as signed by including or omitting initials, or the failure to specify the principal’s 
title or office, if any.” N.C.G.S. § 10B-68(c) (2019).
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acknowledgment invalidates the acknowledgment” because “[t]he date 
of acknowledgment can be important for numerous reasons affecting 
the validity and authenticity of the deed”). As a result, we are satisfied 
that the director’s action in signing the verification before the notary con-
stituted “substantial compliance” for purposes of N.C.G.S. § 10B-99(a). 
Cf. In re N.T., 368 N.C. at 706 (deeming that a petition sufficed to con-
fer subject matter jurisdiction in a termination proceeding in a case in 
which “[t]he verification section [contained] a space for “ ‘Signature of 
Person Authorized to Administer Oaths’ ” that bore a signature consist-
ing of the letter “C” followed by “an illegible signature” and that, despite 
the existence of “a space for the person’s title,” that space “ha[d] not 
been filled in with any title”).

¶ 20  The parents point out that the verification page in which the ap-
plicable date should have been recorded refers to “this ___ day of May, 
2020” and argue that any date in May 2020 would have preceded the date 
upon which counsel for HSA signed the termination motion, an event 
that occurred on 30 June 2020. In light of that fact, the parents contend 
that the director had either “verified a [termination of parental rights] 
motion that was not yet in existence” or had, at best, “verified the mo-
tion at least [thirty] days before the motion was finalized and signed by 
the HSA attorney on 30 June 2020.” We are loath, however, to assume, 
without more, that the factual scenario upon which the parents’ argu-
ments rest accurately reflects what happened in the period of time lead-
ing up to the filing of the termination motion. In our view, it is equally, 
if not more, likely that the person who prepared the verification sim-
ply failed to update that document to correspond with the date shown 
upon the signature page associated with the termination motion and we 
are unwilling, for that reason, to infer from what might well have been 
a clerical oversight or some similar omission by the notary a finding 
that the director swore to the accuracy of a non-existent or inchoate 
pleading7 in light of the well-established presumption of regularity that  
applies to a trial court’s decision to exercise its jurisdiction, see In re 
L.T., 374 N.C. at 569, and the presumption of regularity afforded to no-
tarial acts pursuant to N.C.G.S. § 10B-99(a).

7. We note that the termination of parental rights motion at issue in this case does 
not allege the occurrence of any event that happened subsequent to the May 2020 time 
period shown on the verification page. Assuming, without in any way deciding, that a  veri-
fication that purports to address events occurring after the date upon which that verifica-
tion was signed would be legally deficient and that the director signed the verification 
at issue in this case in May 2020, there is nothing in the record that suggests the exis-
tence of any impropriety on the part of either the director or the notary that might suf-
fice to defeat the presumption of regularity created by N.C.G.S. § 10B-99(a) arising from 
the presence of “May, 2020” on the verification page attached to the termination motion.
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¶ 21  The significant date for purposes of a termination proceeding is the 
date upon which the motion or petition was filed rather than the date 
upon which the petition or motion was signed or verified. See N.C.G.S. 
§ 7B-1111(a)(2)–(5), (7) (2019); see also In re K.H., 375 N.C. 610, 613 
(2020) (stating that “the twelve-month period [applicable to the ground 
for termination enunciated in N.C.G.S. § 7B-1111(a)(2)] begins when a 
child is left in foster care or placement outside the home pursuant to  
a court order, and ends when the motion or petition for termination of 
parental rights is filed”); id. at 616 (stating that “[t]he motion to termi-
nate respondent’s parental rights was filed on 8 August 2018,” so that 
“the relevant six-month period [under N.C.G.S. § 7B-1111(a)(3) for the 
purpose of] determin[ing] whether respondent was able to pay a reason-
able portion of the cost of [the juvenile’s] care but failed to do so was 
from 8 February 2018 to 8 August 2018”). As a result, we are unable to 
conclude that either N.C.G.S. § 1A-1, Rule 11(b), or N.C.G.S. § 1-148 re-
quires that the verification of a termination of parental rights petition or 
motion occur contemporaneously with or subsequent to the signing of 
any such pleading. Cf. Boyd v. Boyd, 61 N.C. App. 334, 336 (1983) (re-
quiring a complaint for divorce to be verified prior to filing).

¶ 22  “[G]iven the magnitude of the interests at stake in juvenile cases . . ., 
the General Assembly’s requirement of a verified petition is a reasonable 
method of assuring that our courts exercise their power only when an 
identifiable government actor ‘vouches’ for the validity of the allegations 
in such a freighted action.” In re T.R.P., 360 N.C. at 592. A careful review 
of the record and the applicable law satisfies us that the director’s veri-
fication of the contents of the termination motion that was filed in this 
case satisfied the concerns that underlie the verification requirement 
enunciated in N.C.G.S. § 7B-1104 despite the notary’s failure to record 
the date upon which the verification was made. For that reason, we hold 
that the termination motion at issue in this case substantially complied 
with the verification requirement enunciated in N.C.G.S. § 7B-1104 and 
sufficed to give the trial court subject matter jurisdiction to terminate 
the parents’ parental rights in Corinne. In view of the fact that neither 
parent has advanced any challenge to the merits of the trial court’s  
termination order, we affirm the trial court’s order terminating the par-
ents’ parental rights in Corinne.8 

AFFIRMED.

8. After the filing of the parent’s briefs, HSA filed a motion to amend the record 
on appeal to include affidavits executed by the director and the notary on 27 April 2021. 
In her affidavit, the director attests to having verified the termination motion before the
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IN THE MATTER OF J.I.T. 

No. 333A21

Filed 17 December 2021

Termination of Parental Rights—no-merit brief—willful aban-
donment—willful failure to pay child support

The trial court’s order terminating a father’s parental rights to 
his son on the grounds of willful abandonment and willful failure to 
pay child support was affirmed where his counsel filed a no-merit 
brief and the termination order was supported by clear, cogent, and 
convincing evidence and based upon proper legal grounds.

Appeal pursuant to N.C.G.S. § 7B-1001(a1)(1) from an order entered 
on 18 March 2021 by Judge Ellen Shelley in District Court, Rutherford 
County. This matter was calendared for argument in the Supreme Court 
on 6 December 2021 but was determined on the record and briefs with-
out oral argument pursuant to Rule 30(f) of the North Carolina Rules of 
Appellate Procedure.

W. Martin Jarrad, for petitioner-mother. 

Edward Eldred, for respondent-appellant.

BERGER, Justice.

notary on 23 June 2020. Similarly, the notary asserted that she was working and available 
to notarize the director’s signature on 23 June 2020; that her signature and notary stamp 
appear on the verification page associated with the termination motion and “indicat[e] 
that [she] notarized [the director’s] signature on the document”; and that she had “inadver-
tently left out the date [o]n which [she] notarized [the director’s] signature on [the] verifi-
cation page for the Motion to Terminate Parental Rights[.]” As the parents have observed 
in opposing the allowance of the amendment motion, these affidavits were not contained 
in the record developed before the trial court as required by N.C. R. App. P. 9(b)(5)(b). In 
addition, the amendment motion does not allege that the notary has amended the verifica-
tion to include the date upon which the director swore to the contents of the termination 
motion. Cf. Lawson v. Lawson, 321 N.C. 274, 275, 278 (1987) (upholding the parties’ sepa-
ration agreement in light of the fact that the notary had amended the notarial certificate to 
add his notarial seal and acknowledgment “some two years after the document had been 
signed”). In light of our decision to affirm the trial court’s termination order on the grounds 
discussed above, however, we dismiss HSA’s amendment motion as moot.
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¶ 1  Respondent, the father of J.I.T. (Joe),1 appeals from the trial court’s 
order terminating his parental rights. Respondent’s counsel filed a 
no-merit brief pursuant to Rule 3.1(e) of the North Carolina Rules of 
Appellate Procedure. After review, we conclude the purported issues ad-
dressed by counsel in support of the appeal are meritless and therefore 
affirm the trial court’s order.

¶ 2  Joe was born on April 22, 2012. Joe’s mother filed a petition to termi-
nate respondent’s parental rights on June 1, 2020, alleging as grounds for 
termination that respondent willfully abandoned Joe and willfully failed 
to pay costs of his care and maintenance. A hearing on the petition to 
terminate parental rights was held on March 8, 2021. Respondent failed 
to appear at the hearing. Respondent’s counsel moved to continue the 
hearing, which the trial court denied. 

¶ 3  Based upon the evidence presented at the hearing, the trial court 
made the following findings of fact:

6. The Respondent had sporadic contact with the 
minor child prior to the ending of the relationship 
between the Petitioner and the Respondent when the 
minor child was seven months old. Since that time, 
the only contact the Respondent had with the minor 
child consisted of the Respondent attending the minor 
child’s second birthday and spending approximately 
and [sic] hour with the minor child and the Petitioner 
at a park when the minor child was two years old. 
Since that time, and prior to the filing of the petition 
in this matter, the Respondent has been in the pres-
ence of the minor child in public settings, once even 
passing by the minor child and the Petitioner on the 
same aisle at Wal Mart [sic], and during none of these 
times in a public setting did the Respondent ever 
make any attempt at communication with the minor 
child or even acknowledge him. The Respondent has 
never established a parent-child relationship with the 
minor child, or any emotional bond.

7. At the time of the filing of this action, the 
Respondent had willfully abandoned the juvenile for 

1. A pseudonym is used in this opinion to protect the identity of the juvenile and for 
ease of reading.
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at least six consecutive months immediately preced-
ing the filing of this petition.

8. The Respondent was ordered to pay for the sup-
port of the minor child in Rutherford County file 
number 13 CVD 222. For a period of one year or more 
next preceding the filing of the Petition in this matter, 
the Respondent has willfully failed without justifica-
tion to pay for the care, support, and education of 
the minor child as required by the above-referenced 
child support order. Specifically, as of the date of this 
order, the last child support payment made by the 
Respondent for the support of the minor child was in 
the amount of $18.29 on March 13, 2019.

9. The Respondent father has willfully abandoned the 
minor child for at least six consecutive months imme-
diately preceding the filing of this action.

10. Pursuant to N.C. Gen. Stat. §§ 7B-1111(4), and (7), 
the foregoing facts support and justify the termina-
tion of Respondent’s parental rights.

The trial court concluded that termination was in Joe’s best interests. 
Respondent appeals.

¶ 4  Respondent’s appellate counsel states that he has reviewed the 
record and discussed the case with the Office of the Parent Defender. 
Counsel could not identify a meritorious issue for appeal, and he subse-
quently filed a no-merit brief on respondent’s behalf under Rule 3.1(e) of 
the Rules of Appellate Procedure. 

¶ 5  Counsel for respondent identified three issues that could arguably 
support an appeal here.  Counsel states that the trial court’s finding of 
willful abandonment was not supported by the evidence. Counsel ac-
knowledges, however, that the issue lacks merit because the indepen-
dent finding of willful failure to pay child support is evidence which 
supports a finding justifying termination of parental rights. Second, 
counsel also asserts that another issue on appeal could be that the trial 
court abused its discretion when it denied counsel’s motion to continue. 
Regarding this issue, counsel acknowledges, however, that respondent 
failed to preserve any argument related to lack of notice and the denial 
of the motion to continue. Finally, counsel states that respondent may 
have an argument related to ineffective assistance of counsel, but that, 
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in his opinion, this issue likewise lacks merit. Counsel concedes that re-
spondent “cannot show a probability of a different result given [the] tes-
timony concerning the status of [respondent]’s child support payments.” 

¶ 6  Counsel has advised respondent and provided him with the docu-
ments necessary to pursue his appeal. Respondent was appropriately 
notified of his right to file pro se written arguments on his own behalf 
pursuant to Rule 3.1(e) and he has failed to file a brief or any additional 
documents with this Court. 

¶ 7  This Court conducts an independent review of issues identified by 
respondent’s counsel in a no-merit brief filed under Rule 3.1(e). In re 
L.E.M., 372 N.C. 396, 402, 831 S.E.2d 341, 345 (2019). We have carefully 
reviewed the issues identified by counsel in the no-merit brief in light of 
the entire record. We are satisfied that the trial court’s order terminating 
respondent’s parental rights was supported by clear, cogent, and con-
vincing evidence and based upon proper legal grounds. Accordingly, we 
affirm the trial court’s order terminating respondent’s parental rights. 

AFFIRMED.

IN THE MATTER Of K.A.M.A. 

No. 55A21

Filed 17 December 2021

Termination of Parental Rights—best interests of the child—
statutory factors—consideration of relative placement—no 
conflict in evidence

The trial court did not abuse its discretion by concluding that 
termination of a father’s parental rights to his son were in the son’s 
best interests, after finding the existence of three grounds for termi-
nation, where the court’s findings addressing the statutory factors in 
N.C.G.S. § 7B-1110(a) were supported by evidence and there was no 
conflicting evidence about a relative placement with the maternal 
grandmother—which had previously been considered and rejected 
by the trial court—that would require written findings on that issue.

Appeal pursuant to N.C.G.S. § 7B-1001(a1)(1) from an order entered 
on 5 October 2020 by Judge Kimberly Gasperson-Justice in District 
Court, Henderson County. This matter was calendared for argument in 
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the Supreme Court on 6 December 2021 but determined on the record 
and briefs without oral argument pursuant to Rule 30(f) of the North 
Carolina Rules of Appellate Procedure.

Susan F. Davis for petitioner-appellee Henderson County 
Department of Social Services.

Patricia M. Adcroft for appellee Guardian ad Litem. 

David A. Perez for respondent-appellant father.

NEWBY, Chief Justice.

¶ 1  Respondent-father appeals from the trial court’s order terminating 
his parental rights to K.A.M.A. (Kenneth).1 After careful review, we affirm. 

¶ 2  Kenneth was born on 16 February 2018 in Henderson County, North 
Carolina. At birth, Kenneth tested positive for cocaine, benzodiazepines, 
and methamphetamines. Kenneth’s mother admitted to drug use dur-
ing her pregnancy and tested positive at Kenneth’s birth for benzodiaz-
epines, cocaine, methamphetamines, and tetrahydrocannabinol (THC). 
The next day, the Henderson County Department of Social Services 
(DSS) received a report regarding Kenneth.2 After Kenneth was released 
from the hospital, he lived with a safety resource family. On several 
dates following Kenneth’s birth, respondent tested positive for cocaine 
and THC. DSS recommended respondent participate in substance abuse 
treatment, which respondent began but did not complete. 

¶ 3  On 21 May 2018, Kenneth was placed with his maternal grandmother, 
who then supervised the parents’ contact with Kenneth. Over Memorial 
Day weekend that year, the parents fought at the maternal grandmoth-
er’s home. At one point during the altercation, respondent was holding 
Kenneth in his arms. Eventually, respondent pushed Kenneth’s mother 
on the bed, poked her in the forehead aggressively, and grabbed her  
by the shirt. The maternal grandmother then asked respondent to leave  
the home. 

1. A pseudonym is used in this opinion to protect the juvenile’s identity and for ease 
of reading.

2. Though Kenneth was born in Henderson County, the Buncombe County 
Department of Social Services completed the initial family assessment and began in home 
services due to a conflict of interest at Henderson County DSS. On 1 May 2018, after the 
conflict of interest was resolved, the case was transferred back to Henderson County DSS.
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¶ 4  DSS filed a juvenile petition on 8 June 2018 based on these events. 
The petition alleged Kenneth was a neglected juvenile due to his par-
ents’ issues with substance abuse, domestic violence, mental health, 
and housing instability. The parties then consented to a juvenile ad-
judication order. In that order, entered on 5 July 2018, the trial court 
determined that Kenneth was a neglected juvenile based on the allega-
tions in the juvenile petition. The trial court granted custody of Kenneth  
to DSS, placed Kenneth with his maternal grandmother, and stated that  
DSS “shall explore [the maternal grandmother] as a visitation supervi-
sor.” On 16 August 2018, the trial court entered an adjudication order and 
a disposition order reaffirming the findings of fact and conclusions of 
law contained in the consent order. The trial court authorized Kenneth’s 
continued placement with the maternal grandmother because “priority 
for release to such person [is] required.” The trial court also ordered a 
minimum of one hour of weekly supervised visitation and set forth case 
plan requirements for the parents to achieve reunification. 

¶ 5  By 9 October 2018, “conflict between the parents and [the mater-
nal grandmother] necessitated [Kenneth]’s removal.” DSS then placed 
Kenneth with foster parents. After the initial review and permanency- 
planning hearing on 1 November 2018, the trial court entered an or-
der on 4 January 2019 detailing the parents’ recent status. The trial 
court concluded the parents’ progress was minimal and insufficient to 
remedy the conditions which led to Kenneth’s removal. The trial court 
also considered Kenneth’s release to a relative while DSS maintained 
custody. The trial court noted that it considered the maternal grand-
mother and respondent’s relative as potential placements. Placement 
with respondent’s relative, however, was inappropriate due to the rela-
tive’s criminal and child protective services history. Thus, the trial court 
found that it was “unaware of any such relative willing and able to take 
responsibility for the juvenile.” Nonetheless, it ordered that “DSS shall 
explore for placement any other relatives provided by the parents.” The 
trial court set the primary plan for Kenneth as reunification with the 
parents and the secondary plan as adoption.

¶ 6  The trial court held a second review and permanency-planning hear-
ing on 27 June 2019. In an order entered on 23 July 2019, the trial court 
reiterated the parents’ case plan requirements and detailed their status-
es. The trial court again stated that it considered Kenneth’s release to a 
relative and that it was “unaware of any such relative willing and able to 
take responsibility for the juvenile.” The primary plan remained reunifi-
cation with the parents and the secondary plan remained adoption.
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¶ 7  The trial court held a review and permanency-planning hearing 
on 21 November 2019 and 12 December 2019. In an order entered on 
15 January 2020, the trial court again reiterated the parents’ case plan 
requirements and detailed their progress, which the trial court found 
to be inconsistent. The trial court noted that respondent did not com-
ply with recommended substance abuse treatment, either missed drug 
screens or screened positive for drugs, missed scheduled visitations 
with Kenneth, remained unemployed, and did not have appropriate 
housing. Additionally, the trial court noted that a domestic violence in-
cident occurred between Kenneth’s mother and respondent which re-
sulted in charges against respondent for felony assault by strangulation, 
second-degree kidnapping, and misdemeanor assault on a female. The 
trial court again considered Kenneth’s release to a relative but specifi-
cally “decline[d] to place [Kenneth] with the maternal grandmother.” 
Upon the recommendations of DSS and the guardian ad litem, the trial 
court changed the primary permanent plan for Kenneth to termination 
of the parents’ rights followed by adoption. The trial court changed the 
secondary plan to reunification.

¶ 8  On 18 February 2020, DSS filed a motion to terminate the parents’ 
rights to Kenneth on the grounds of neglect, willful failure to make rea-
sonable progress, and willful failure to pay a reasonable portion of the 
juvenile’s cost of care. See N.C.G.S. § 7B-1111(a)(1)–(3) (2019). Before 
the motion was heard, Kenneth’s maternal grandmother sent a letter  
to the trial court detailing her experience with DSS and asking the trial 
court to place Kenneth with her again. After several continuances, the 
motion was heard on 10 September 2020. On 5 October 2020, the trial 
court entered an order determining that grounds existed to terminate 
the parents’ rights pursuant to N.C.G.S. § 7B-1111(a)(1)–(3). The trial 
court further concluded that it was in Kenneth’s best interests that the 
parents’ rights be terminated. Accordingly, the trial court terminated 
both parents’ rights. Respondent appeals.3 

¶ 9  A termination of parental rights proceeding consists of an ad-
judicatory stage and a dispositional stage. N.C.G.S. §§ 7B-1109, -1110 
(2019); In re Montgomery, 311 N.C. 101, 110, 316 S.E.2d 246, 252 (1984). 
Respondent does not challenge the grounds for termination adjudicated 
by the trial court under N.C.G.S. § 7B-1111(a). Rather, respondent ar-
gues the trial court erred by concluding that terminating his parental 
rights was in Kenneth’s best interests.

3. Kenneth’s mother did not appeal from the trial court’s order terminating her pa-
rental rights and thus is not a party to this appeal.
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¶ 10  “A trial court’s determination concerning whether termination of 
parental rights would be in a juvenile’s best interests ‘is reviewed solely 
for abuse of discretion.’ ” In re S.D.C., 373 N.C. 285, 290, 837 S.E.2d 
854, 858 (2020) (quoting In re A.U.D., 373 N.C. 3, 6, 832 S.E.2d 698, 700 
(2019)). “Under this standard, we defer to the trial court’s decision un-
less it is ‘manifestly unsupported by reason or one so arbitrary that it 
could not have been the result of a reasoned decision.’ ” In re A.K.O., 
375 N.C. 698, 701, 850 S.E.2d 891, 894 (2020) (quoting In re Z.A.M., 374 
N.C. 88, 100, 839 S.E.2d 792, 800 (2020)). When determining whether 
termination of a parent’s rights is in a child’s best interests, 

[t]he court may consider any evidence, including 
hearsay evidence as defined in [N.C.]G.S. [§] 8C-1, 
Rule 801, that the court finds to be relevant, reliable, 
and necessary to determine the best interests of the 
juvenile. In each case, the court shall consider the fol-
lowing criteria and make written findings regarding 
the following that are relevant: 

(1) The age of the juvenile.

(2) The likelihood of adoption of the juvenile. 

(3) Whether the termination of parental rights 
will aid in the accomplishment of the permanent 
plan for the juvenile. 

(4) The bond between the juvenile and the parent. 

(5) The quality of the relationship between the 
juvenile and the proposed adoptive parent, guard-
ian, custodian, or other permanent placement. 

(6) Any relevant consideration. 

N.C.G.S. § 7B-1110(a). This Court is “bound by all uncontested dispo-
sitional findings.” In re E.F., 375 N.C. 88, 91, 846 S.E.2d 630, 632 (2020) 
(citing In re Z.L.W., 372 N.C. 432, 437, 831 S.E.2d 62, 65 (2019)).

¶ 11  During the dispositional stage, the trial court found the following: 

1. The age of the juvenile is two (2) years. 

2. As to the likelihood of the juvenile’s adoption, 
the Court finds as follows: It is very likely that this 
juvenile will be adopted. The juvenile is healthy and 
is in a foster care setting where the foster family is 
wanting to adopt the juvenile. 
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3. This Court has previously adopted a perma-
nency plan for this juvenile of adoption, and termina-
tion of the parental rights as ordered herein will aid in 
the accomplishment of this plan. 

. . . . 

5. As to the bond between the juvenile and 
[respondent], the Court finds as follows: Due to the 
lack of visits, no bond [exists] between [respondent] 
and the juvenile. 

6. As to the relationship between the juvenile and 
the prospective adoptive parent, the Court finds as 
follows: The bond between the juvenile and the pro-
spective adoptive parents are like that of a loving 
child and the child’s parents. The juvenile calls the 
prospective adoptive parents mama and papa. 

¶ 12  Respondent does not challenge these dispositional findings. Thus, 
they are binding on appeal. In re A.K.O., 375 N.C. at 702, 850 S.E.2d at 
894 (“Dispositional findings not challenged by respondents are binding 
on appeal.”). 

¶ 13  Nonetheless, respondent argues the trial court erred by failing to 
make required findings pursuant to N.C.G.S. § 7B-1110(a). Respondent 
contends the maternal grandmother’s letter addressing “a violation of 
a court order and removal of the child from [her care] due to conflict 
with the parents” created a conflict in the evidence. Thus, respondent 
contends the trial court was required to make written findings regard-
ing whether Kenneth’s maternal grandmother was an appropriate  
relative placement. 

¶ 14  “Although the trial court must ‘consider’ each of the statutory fac-
tors, we have construed subsection (a) [of N.C.G.S. § 7B-1110] to require 
written findings only as to those factors for which there is conflicting 
evidence.” In re E.F., 375 N.C. at 91, 846 S.E.2d at 633 (citation omitted) 
(citing In re A.R.A., 373 N.C. 190, 199, 835 S.E.2d 417, 424 (2019)). 

Although the trial court is not expressly directed to 
consider the availability of a relative placement in the 
course of deciding a termination of parental rights 
proceeding, it may treat the availability of a relative 
placement as a ‘relevant consideration’ in determin-
ing whether termination of a parent’s parental rights 
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is in the child’s best interests, with the extent to which 
it is appropriate to do so in any particular proceeding 
being dependent upon the extent to which the record 
contains evidence tending to show whether such a 
relative placement is, in fact, available.

In re S.D.C., 373 N.C. at 290, 837 S.E.2d at 858 (citation omitted). When 
a party does not introduce evidence regarding a potential relative place-
ment at the disposition stage, the trial court is not required to con-
sider the relative placement. See In re E.F., 375 N.C. at 94, 846 S.E.2d 
at 634 (“Respondent, however, made no reference to [the relative] or 
any other alternative placement for the children at the disposition stage 
. . . . Absent additional evidence regarding [the relative]’s willingness or 
ability to provide permanence for respondent’s children, the trial court 
cannot be said to have erred . . . .”).

¶ 15  Here there was no conflict in the evidence before the trial court that 
would require findings of fact regarding whether Kenneth’s maternal 
grandmother was an appropriate relative placement. The only testimony 
before the trial court during the adjudication and disposition stages was 
by Susan Beasley, the DSS social worker assigned to Kenneth’s case. 
Ms. Beasley did not mention a relative placement. Further, the maternal 
grandmother did mail a letter to the trial court expressing her desire to 
have Kenneth placed with her and this letter was included in the record. 
She did not, however, attend or testify at the termination of parental 
rights hearing, nor was her letter discussed at the hearing. Moreover, 
respondent’s attorney did not discuss a relative placement during the 
termination hearing. Rather, the evidence showed the trial court previ-
ously considered and rejected the maternal grandmother as a relative 
placement. Kenneth was removed from the maternal grandmother’s care 
because “conflict between the parents and [the maternal grandmother] 
necessitated [Kenneth]’s removal.” Then in the final review order—
which the trial court incorporated into its termination order—the trial 
court “decline[d] to place [Kenneth] with the maternal grandmother.”

¶ 16  Thus, there was no conflict in the evidence regarding whether 
Kenneth’s maternal grandmother was an appropriate relative placement. 
Rather, the evidence shows the trial court had previously considered this 
option and declined to place Kenneth with her. Because there was no 
conflict in the evidence, the trial court was not required to make findings 
of fact as to this issue. Moreover, the trial court’s binding dispositional 
findings support its conclusion that termination was in Kenneth’s best 
interests. These findings show that Kenneth was placed with a loving 
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foster family who wanted to adopt him. Due to respondent’s failure to 
visit, Kenneth had no bond with respondent. Additionally, the trial court 
found that terminating respondent’s parental rights would aid in the ac-
complishment of Kenneth’s permanent plan of adoption by his foster 
parents, whom he called “mama” and “papa.” Therefore, the trial court 
did not abuse its discretion in determining that termination of respon-
dent’s parental rights was in Kenneth’s best interests. Thus, we affirm 
the trial court’s order. 

AFFIRMED.

IN THE MATTER Of L.M.M. 

No. 9A21

Filed 17 December 2021

Termination of Parental Rights—grounds for termination—will-
ful abandonment—evidentiary support

The trial court properly terminated a father’s parental rights to his 
daughter based on willful abandonment (N.C.G.S. § 7B-1111(a)(7))  
where the majority of the challenged findings of fact were supported 
by evidence or based on the trial court’s proper role in assessing 
credibility that, during the determinative six-month period, although 
the father sent one card with a gift, he otherwise had no contact 
with his daughter or the relatives caring for her, took no steps to 
seek visitation or assert his legal rights, provided no financial sup-
port, and did not attempt to show love, care, and affection for his 
daughter. In turn, the findings supported the court’s conclusion that 
the father’s conduct constituted willful abandonment.

On writ of certiorari pursuant to N.C.G.S. § 7A-32(b) to review an 
order entered on 27 October 2020 by Judge John K. Greenlee in District 
Court, Gaston County. This matter was calendared for argument in the 
Supreme Court on 12 November 2021 but determined on the record 
and briefs without oral argument pursuant to Rule 30(f) of the North 
Carolina Rules of Appellate Procedure.

Ashley A. Crowder for petitioner-appellees.
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No brief for appellee Guardian ad Litem.

Richard Croutharmel for respondent-appellant father. 

NEWBY, Chief Justice.

¶ 1  Respondent-father appeals from the trial court’s order terminating his 
parental rights to L.M.M. (Lisa).1 Because we hold the trial court did not 
err in concluding that grounds existed to terminate respondent’s parental 
rights under N.C.G.S. § 7B-1111(a)(7), we affirm the trial court’s order. 

¶ 2  This case arises from a private termination action filed by petition-
ers, Mrs. and Mr. O., who are Lisa’s maternal aunt and uncle. Lisa has 
been in petitioners’ care since 7 July 2017 when Lisa’s mother passed 
away and respondent was charged with her murder. 

¶ 3  Respondent and Lisa’s mother met when they both attended an inpa-
tient rehabilitation facility for substance abuse. They were subsequently 
“kicked out” for failure to follow the rules. Respondent and the mother 
were married in 2015 and Lisa was born shortly thereafter. Respondent 
and the mother continued to engage in substance abuse after Lisa  
was born. 

¶ 4  On 7 July 2017, police were dispatched to the family’s residence 
when respondent called 911 after finding the mother not breathing. 
Petitioners learned of the mother’s passing, and Mrs. O. drove to the 
residence. Mrs. O. asked respondent if she and Mr. O. could watch Lisa 
for the weekend, and respondent agreed. Three days later, petitioners 
filed a complaint for child custody in Mecklenburg County and obtained 
an ex parte emergency custody order on 11 July 2017. The order did 
not allow respondent visitation pending future court orders. On 19 July 
2017, respondent was arrested and charged with first-degree murder for 
the mother’s death. On 9 October 2017, the District Court, Mecklenburg 
County, entered a temporary custody order awarding petitioners cus-
tody of Lisa. 

¶ 5  On 10 May 2018, respondent pled guilty to involuntary manslaughter 
and was sentenced to thirteen months of imprisonment. He was released 
from incarceration on or about 8 August 2018. Respondent did not have 
any contact with petitioners or Lisa during his incarceration. After his 

1. A pseudonym is used in this opinion to protect the juvenile’s identity and for ease 
of reading. 
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release, between 16 October 2018 and 18 January 2019, respondent sent 
petitioners four money orders totaling $800.00. 

¶ 6  Around October or November of 2018, respondent hired an attorney 
to assist him with the pending custody case in Mecklenburg County. On 
7 November 2018, petitioners filed for and received another ex parte 
emergency custody order. Around December of 2018, respondent fired 
his attorney. Respondent did not thereafter hire another attorney to rep-
resent him in the custody proceeding.

¶ 7  On or about 9 November 2018, petitioners filed a petition in Stanly 
County to terminate respondent’s parental rights to Lisa. On 3 September 
2019, petitioners voluntarily dismissed the action and filed a new peti-
tion in Gaston County seeking to terminate respondent’s parental rights, 
alleging the grounds of neglect, dependency, and willful abandonment. 
See N.C.G.S. § 7B-1111(a)(1), (6)–(7) (2019). 

¶ 8  On 27 October 2020, the trial court entered an order concluding that 
grounds existed to terminate respondent’s parental rights based upon 
neglect and willful abandonment. N.C.G.S. § 7B-1111(a)(1), (7). The 
court further concluded it was in Lisa’s best interests that respondent’s 
parental rights be terminated. Accordingly, the trial court terminated re-
spondent’s parental rights. Respondent seeks appellate review.2 

¶ 9   On appeal respondent argues the trial court erred by concluding 
grounds existed to terminate his parental rights. A termination of pa-
rental rights proceeding consists of an adjudicatory stage and a disposi-
tional stage. N.C.G.S. §§ 7B-1109, -1110 (2019); In re Montgomery, 311 
N.C. 101, 110, 316 S.E.2d 246, 252 (1984). At the adjudicatory stage, the 
petitioner bears the burden of proving by “clear, cogent, and convincing 
evidence” the existence of one or more grounds for termination under 
subsection 7B-1111(a). N.C.G.S. § 7B-1109(f). If the petitioner meets his 
burden during the adjudicatory stage, “the court proceeds to the dispo-
sitional stage, at which the court must consider whether it is in the best 
interests of the juvenile to terminate parental rights.” In re D.L.W., 368 
N.C. 835, 842, 788 S.E.2d 162, 167 (2016) (citing In re Young, 346 N.C. 
244, 247, 485 S.E.2d 612, 614–15 (1997); N.C.G.S. § 7B-1110 (2015)).

2. On 17 February 2021, petitioners filed a motion in this Court to dismiss respon-
dent’s appeal and two motions for sanctions on the ground that respondent’s notice of 
appeal was not timely filed. On 10 March 2021, this Court denied petitioners’ motion to dis-
miss. On 29 March 2021, acknowledging that his notice of appeal was untimely, respondent 
filed a petition for writ of certiorari seeking review of the order terminating his parental 
rights. This Court now allows respondent’s petition for writ of certiorari.
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¶ 10  Respondent only challenges the trial court’s determination at the 
adjudicatory stage that grounds existed to terminate his parental rights. 

“We review a trial court’s adjudication under N.C.G.S. 
§ 7B-1111 ‘to determine whether the findings are sup-
ported by clear, cogent and convincing evidence and 
the findings support the conclusions of law.’ ” In re 
E.H.P., 372 N.C. 388, 392, 831 S.E.2d 49, 52 (2019) 
(quoting In re Montgomery, 311 N.C. 101, 111, 316 
S.E.2d 246, 253 (1984)); see also N.C.G.S. § 7B-1109(f) 
(2019). Unchallenged findings are deemed to be sup-
ported by the evidence and are “binding on appeal.” 
In re Z.L.W., 372 N.C. 432, 437, 831 S.E.2d 62, 65 
(2019). “Moreover, we review only those [challenged] 
findings necessary to support the trial court’s deter-
mination that grounds existed to terminate respon-
dent’s parental rights.” In re T.N.H., 372 N.C. 403, 407, 
831 S.E.2d 54, 58–59 (2019). 

In re K.N.K., 374 N.C. 50, 53, 839 S.E.2d 735, 737–38 (2020) (alteration 
in original). 

I.  Willful Abandonment

¶ 11  A trial court may terminate parental rights when “[t]he parent has 
willfully abandoned the juvenile for at least six consecutive months 
immediately preceding the filing of the petition or motion.” N.C.G.S.  
§ 7B-1111(a)(7). “Abandonment implies conduct on the part of the par-
ent which manifests a willful determination to forego all parental duties 
and relinquish all parental claims to the child.” In re Young, 346 N.C. at 
251, 485 S.E.2d at 617 (quoting In re Adoption of Searle, 82 N.C. App. 
273, 275, 346 S.E.2d 511, 514 (1986)). “[I]f a parent withholds his pres-
ence, his love, his care, the opportunity to display filial affection, and 
wil[l]fully neglects to lend support and maintenance, such parent relin-
quishes all parental claims and abandons the child.” Pratt v. Bishop, 257 
N.C. 486, 501, 126 S.E.2d 597, 608 (1962). “Whether a biological parent 
has a willful intent to abandon his child is a question of fact to be deter-
mined from the evidence.” In re Searle, 82 N.C. App. at 276, 346 S.E.2d at 
514. “[T]he ‘determinative’ period for adjudicating willful abandonment 
is the six consecutive months preceding the filing of the petition.” In re 
N.D.A., 373 N.C. 71, 77, 833 S.E.2d 768, 773 (2019) (quoting In re D.E.M., 
257 N.C. App. 618, 619, 810 S.E.2d 375, 378 (2018)). 

¶ 12  Petitioners filed the petition to terminate respondent’s parental 
rights on 3 September 2019. Thus, the relevant six-month window for 
willful abandonment is 3 March 2019 to 3 September 2019. 
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¶ 13  Respondent challenges several of the trial court’s findings of fact as 
unsupported by the evidence. We first address respondent’s challenge to 
finding of fact 100. The trial court found: 

[Respondent] claims that he stopped sending money, 
cards and gifts because his probation officer told him 
that he could not have any contact with the victim’s 
family. There is no court order or document that says 
this. In fact, [respondent] had been having “contact” 
through sending support to Petitioners for the benefit 
of the juvenile, and sending the Christmas gift items. 
The court does not find this credible as [respondent] 
had two attorneys at this time, his hired representa-
tion in the Mecklenburg County custody case and 
the appointed attorney in the Stanley [sic] County  
TPR matter.

Respondent argues this finding “is fallaciously reasoned because the 
absence of evidence is not evidence of absence,” and the fact that there 
was no collateral evidence to support respondent’s testimony does not 
“negate its veracity.” He further argues that the finding impermissibly 
shifts the evidentiary burden to him. We disagree. 

¶ 14  It is the trial court’s responsibility “to pass upon the credibility of 
the witnesses and the weight to be given their testimony and the reason-
able inferences to be drawn therefrom.” In re A.R.A., 373 N.C. 190, 196, 
835 S.E.2d 417, 422 (2019) (quoting In re D.L.W., 368 N.C. at 843, 788 
S.E.2d at 167–68). Here the finding states that the trial court did not find 
respondent’s testimony credible. Because the trial court is the proper 
fact-finding body to make credibility determinations, we reject respon-
dent’s argument. Additionally, the trial court did not improperly shift 
the burden to respondent. Rather, the court’s finding demonstrates that 
respondent’s testimony failed to rebut petitioners’ clear, cogent, and 
convincing evidence that respondent willfully stopped sending money, 
cards, and gifts for Lisa. In re A.C., 378 N.C. 377, 2021-NCSC-91, ¶ 30 
(rejecting the argument that the trial court had inappropriately shifted 
the evidentiary burden to the respondent and concluding instead that 
the respondent failed to rebut the petitioner’s clear, cogent, and con-
vincing evidence).

¶ 15  Respondent also challenges findings of fact 82 and 112, in which the 
court found that there was no prohibition of contact between respon-
dent and Lisa or petitioners after May 2018, and that respondent was not 
prohibited from contacting Lisa during the relevant six-month period 
“due to sickness, incarceration, or any other valid reason.” Respondent 
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argues that his probation officer told him to stop sending things to pe-
titioners in 2019, and that petitioners have not refuted this argument. 
As we reject respondent’s challenges to finding of fact 100, we likewise 
reject his challenges to findings of fact 82 and 112 insofar as his argu-
ments are based on the credibility of his testimony. There was no other 
evidence that respondent was prohibited from having contact with Lisa 
or petitioners during the relevant six-month period. Notably, the trial 
court did find that respondent’s lack of contact from his arrest until his 
conviction in May 2018 was not willful because his attorney advised him 
not to have contact with the mother’s family. Respondent’s arguments 
are overruled.

¶ 16  Respondent next challenges the portion of finding of fact 83 that 
states he did not send any response to the letter Mrs. O. sent to him dat-
ed 29 July 2018, in which she told respondent she forgave him for killing 
her sister and that Lisa was being taken care of in a safe environment. 
Respondent argues that he sent a letter in response apologizing for ev-
erything that happened and stating that he wished to see Lisa. At the 
hearing, however, respondent testified that he did not send a response 
to the letter, stating that he “would have liked to . . . [b]ut [he] didn’t.” 
Additionally, Mrs. O. testified that respondent did not respond to her let-
ter. Therefore, we reject respondent’s challenge to this finding. 

¶ 17  Respondent next challenges finding of fact 84. The trial court found 
that “[i]t is unclear as to what [respondent] knew about who legally  
had custody of the minor child while he was incarcerated. Who had  
legal custody, however, was not material to [respondent’s] ability to see 
the juvenile.” Respondent argues that it was “highly relevant” that the 
maternal relatives had legal custody of Lisa because he was ordered to 
have no contact with them. There is no evidence, however, that respon-
dent was ordered not to have contact with the maternal relatives. The 
trial court found that respondent’s attorney in the criminal case advised 
respondent not to have contact with the family while the criminal case 
was pending, and therefore his lack of contact from his arrest until his 
conviction in May 2018 was not willful. As stated above, the trial court 
did not find credible respondent’s testimony that his probation officer 
told him not to have contact with the maternal relatives. The maternal 
grandmother and respondent testified that the custody order did not 
allow him any visitation, but there is no evidence he was prohibited 
from having contact. Therefore, we reject respondent’s challenge to  
this finding. 

¶ 18  Respondent challenges finding of fact 87 as unsupported by the evi-
dence. The trial court found that respondent “did not open up the con-
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versation about visitation in any way shape or form. He did not email, 
send a letter, call or use his family members to initiate a conversation.” 
Respondent contends that he sent a letter to petitioners “indicating he 
would love to see Lisa.” Respondent testified that he sent a letter to 
petitioners after he was released from prison in August of 2018. Mrs. 
O. testified that she believed she received a letter from respondent in 
September 2019. The trial court here properly recognized the relevant 
time period for determining whether respondent’s conduct constituted 
willful abandonment as 3 March 2019 to 3 September 2019. Because re-
spondent’s testimony indicates that he sent the letter in August of 2018 
after he was released from incarceration, the trial court could in its dis-
cretion determine that respondent did not engage in any conversation 
about visitation during the relevant period for evaluating willful aban-
donment. As such, we reject respondent’s challenge.

¶ 19  Respondent next challenges findings of fact 95, 96, and 97. The trial 
court found that respondent “did not follow through with the legal route 
to obtain visitation” with Lisa as he did not take any further steps to pur-
sue visitation after he fired his attorney around December of 2018. The 
court also found that respondent did not take any further steps outside 
of the legal process to seek visitation or contact Lisa after he fired his at-
torney in December of 2018. Respondent acknowledges that these find-
ings are true but negates the trial court’s conclusion that these actions 
were willful. Because respondent has not challenged the findings of fact 
for their lack of evidentiary support, they are deemed to be supported 
by the evidence and are binding on appeal. See In re Z.L.W., 372 N.C. at 
437, 831 S.E.2d at 65. Moreover, as stated above, the trial court did not 
find respondent’s testimony on this subject to be credible. Therefore, 
respondent’s argument is without merit. 

¶ 20  Respondent next challenges findings of fact 98, 105, and 106, which 
state that he did not send any cards, gifts, or letters to Lisa after January 
2019 and that all other actions by respondent were taken after the pe-
tition to terminate his parental rights was filed on 3 September 2019. 
Respondent argues that these findings conflict with the evidence as well 
as finding of fact 104, in which the trial court found that respondent sent 
a card with a note and some presents to petitioners for Lisa on 31 May 
2019. We agree. Respondent testified that he sent a card and gift to Lisa 
in May 2019 and presented a receipt from the postal service dated 31 May 
2019. Accordingly, we disregard findings of fact 98, 105, and 106 to the 
extent they indicate respondent did not send a card and gift on 31 May 
2019. See In re J.M.J.-J., 374 N.C. 553, 559, 843 S.E.2d 94, 101 (2020).



438 IN THE SUPREME COURT

IN RE L.M.M.

[379 N.C. 431, 2021-NCSC-153]

¶ 21  Respondent challenges finding of fact 99 in which the trial court 
found that respondent “has not sent, or attempted to send, any further 
money or financial support to Petitioners, in support of [the] juvenile or 
otherwise, since February 1, 2019.” Respondent’s own testimony sup-
ports the trial court’s finding. Respondent testified that he did not send 
any money or support payments to petitioners after 1 February 2019. 
Therefore, respondent’s challenge is overruled.

¶ 22  Respondent next challenges finding of fact 101 which states that he 
“did not make any attempts to show his love, affection, or care for [Lisa] 
since January 2019.” Respondent argues that evidence from both par-
ties and unchallenged finding of fact 104 demonstrate that he sent cards 
and gifts to Lisa after 1 February 2019, which he contends showed his 
love for her. Respondent asserts that Mrs. O. testified she received two 
cards from respondent in 2020 and a letter in September 2019. Besides 
the card and gift respondent sent in May of 2019, which the trial court 
acknowledged in finding of fact 104, respondent’s other cards and the let-
ter, as previously addressed, fall outside the six-month determinative pe-
riod preceding the filing of the termination petition on 3 September 2019. 
Thus, the trial court did not err, and respondent’s challenge is overruled. 

¶ 23  Respondent similarly challenges finding of fact 115, which seems  
to encompass various findings above, including that respondent failed to 
make a serious or sincere effort to be in the child’s life since 1 February 
2019. In this finding, the trial court recognized the card and gift respon-
dent sent to the child in May of 2019, but concluded that this one ac-
tion without more is insufficient effort. For the reasons stated above 
addressing respondent’s inaction in several aspects, we reject respon-
dent’s challenge to this finding. 

¶ 24  Respondent next challenges findings of fact 108, 109, and 113. In 
finding of fact 108, the trial court found that due to the improperly filed 
termination petition in Stanly County, respondent had an additional 
eight months of time to make an effort to show his parental concern 
and care for Lisa. The trial court found in finding of fact 109 that after 
respondent was put on notice that petitioners wished to terminate his 
parental rights in the Stanly County termination case, he “took no action 
to try to assert his visitation rights with the minor child or to maintain 
or reestablish a relationship with the minor child aside from sending 
Christmas gifts and making four child support payments.” The court 
found in finding of fact 113 that respondent did not assert his rights and 
obtain visitation in the custody action in order to show that he was try-
ing to maintain or reestablish a relationship with Lisa. Respondent ar-
gues that he hired an attorney to assist him in the Mecklenburg County 
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custody case and relied on that attorney until he fired her in December 
2018. Respondent’s involvement in the Mecklenburg County custody 
case was outside the relevant six-month period. Moreover, it is clear 
that the filing of the Stanly County termination petition put respondent 
on notice of petitioners’ intentions. Additionally, his argument ignores 
the fact that he took no further action after he fired his attorney in the 
custody case. Therefore, we reject respondent’s argument. 

¶ 25  Respondent next challenges findings of fact 120, 121, and 123. The 
trial court found that respondent “has done close to nothing in this case,” 
that his actions since his release from incarceration “were very sporadic 
and inconsistent,” and that his “actions to maintain or reestablish a re-
lationship with the minor child were woefully inadequate.” Respondent 
argues that he used three different attorneys to fight for his visitation 
and parental rights to Lisa and that at least one of the attorneys had 
represented him since November of 2018. Respondent’s argument, how-
ever, ignores that he had almost no contact with Lisa or petitioners since 
Lisa was last in his care. Respondent last saw and spoke to Lisa in July 
2017; he only sent one card and gift in the six months preceding the filing 
of the termination petition; he sent additional gifts in December 2019, 
early 2020, and April 2020, after the termination petition was filed; he did 
not send any financial support after February 2019; and although he ob-
tained an attorney in the custody action, he did nothing else in the mat-
ter after firing his attorney in December 2018. This evidence supports 
the trial court’s findings. We reject respondent’s challenges to findings of 
fact 126 and 127 for the same reasons. 

¶ 26  Finally, respondent challenges findings of fact 124, 125, and 129. 
The trial court found that respondent’s actions demonstrated willful 
and intentional conduct which was evidence of his purpose to forego all 
parental duties, that there was clear, cogent, and convincing evidence 
that respondent’s conduct constituted willful abandonment of Lisa,  
and that grounds existed to terminate his parental rights under N.C.G.S.  
§ 7B-1111(a)(7). Because these findings are more accurately assessed as 
conclusions of law, we address those conclusions below.3  

3. Respondent also challenges findings of fact 117 and 118 which ultimately relate to 
respondent’s actions and omissions constituting neglect. We decline, however, to review 
these findings as they relate to the trial court’s adjudication of neglect under N.C.G.S.  
§ 7B-1111(a)(1) and are not necessary to support the trial court’s determination that 
grounds existed to terminate respondent’s parental rights under N.C.G.S. § 7B-1111(a)(7). 
See In re T.N.H., 372 N.C. at 407, 831 S.E.2d at 58–59 (“[W]e review only those findings 
necessary to support the trial court’s determination that grounds existed to terminate re-
spondent’s parental rights.”). Additionally, we decline to review respondent’s challenges to 
findings of fact 107, 114, and 116 for the same reason.
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¶ 27  Respondent next contends that the evidence and the trial court’s 
findings of fact do not support its conclusion that he willfully aban-
doned Lisa. The trial court’s findings of fact demonstrate that except for 
respondent’s one “card with a note, and some presents” to petitioners 
for Lisa in May 2019, he made no other attempt to contact petitioners 
or to reestablish a relationship with Lisa during the relevant six-month 
period, from 3 March 2019 to 3 September 2019. The trial court found 
that during the six months immediately preceding the filing of the ter-
mination petition, respondent made no attempts “to otherwise contact 
or communicate with the minor child,” did not call to inquire into Lisa’s 
well-being, did not provide any financial support to Lisa, did not file any 
legal motions or filings to assert or establish his visitation rights, and 
did not make any attempts to show his love, care, or affection for Lisa. 
The court also found that respondent knew petitioners’ contact infor-
mation and had not been prohibited from contacting Lisa or petitioners 
during the relevant six-month period. Though respondent testified that 
he stopped sending money, cards, and gifts by February 2019 because 
his probation officer told him he could not have any contact with the 
mother’s family, the trial court did not find this testimony credible. 

¶ 28  The trial court’s findings of fact demonstrate that respondent will-
fully withheld his love, care, and affection from Lisa during the relevant 
time period. Therefore, we hold the trial court did not err in conclud-
ing that respondent’s conduct constituted willful abandonment and 
that grounds existed to terminate his parental rights under N.C.G.S.  
§ 7B-1111(a)(7). 

II.  Neglect

¶ 29  Respondent also argues that the trial court erred in terminat-
ing his rights under N.C.G.S. § 7B-1111(a)(1). Because the trial court 
properly terminated respondent’s parental rights based upon N.C.G.S.  
§ 7B-1111(a)(7), we need not address this argument. See In re Moore, 
306 N.C. 394, 404, 293 S.E.2d 127, 133 (1982) (holding that an appealed 
order should be affirmed when any one of the grounds found by the trial 
court is supported by findings of fact based on clear, cogent, and convinc-
ing evidence); see also N.C.G.S. § 7B-1111(a) (“The court may terminate 
the parental rights upon a finding of one or more [grounds for termina-
tion.]”). Accordingly, we affirm the trial court’s termination order. 

AFFIRMED.
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IN THE MATTER Of N.B. 

No. 378A20

Filed 17 December 2021

1. Termination of Parental Rights—best interests of the child—
parent-child bond—sufficiency of findings

The trial court did not abuse its discretion in concluding that 
termination of a mother’s parental rights was in her minor daugh-
ter’s best interests where the court reasonably determined that the 
mother and the child lacked a strong, healthy bond. The evidence 
showed that the daughter had no contact with her mother in the five 
months leading up to the termination hearing, suffered from severe 
emotional and behavioral issues that worsened during prior visits 
with her mother, expressed more concern over her mother’s ani-
mals than in seeing her mother, described having a parental attitude 
toward her mother, and would require extensive therapy to work 
through her past trauma in order to resume visits with the mother.

2. Termination of Parental Rights—best interests of the child—
weighing of statutory factors—parent-child bond—alterna-
tives to termination

The trial court did not abuse its discretion in concluding that 
termination of a mother’s parental rights was in her minor daugh-
ter’s best interests where, contrary to the mother’s argument, the 
court was not required to delay the termination hearing—which 
the court appropriately fast tracked after finding aggravated cir-
cumstances existed under N.C.G.S. § 7B-901(c)(1)(b) and (e)—so 
respondent could try to improve the tenuous bond with her child. 
Furthermore, the court properly considered each dispositional fac-
tor under N.C.G.S. § 7B-1110(a) in making its best interests determi-
nation, and the record evidence did not support continued visitation 
between the mother and her child or any other dispositional alterna-
tives to termination of parental rights. 

Appeal pursuant to N.C.G.S. § 7B-1001(a1)(1) from orders entered 
on 5 May 2020 by Judge Hal Harrison in District Court, Madison County. 
This matter was calendared in the Supreme Court on 12 November 2021 
but determined on the record and briefs without oral argument pursuant 
to Rule 30(f) of the North Carolina Rules of Appellate Procedure.
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Law Offices of Jamie A. Stokes, PLLC, by Jamie A. Stokes, for peti-
tioner-appellee Madison County Department of Social Services.

Sophie Goodman for appellee Guardian ad Litem.

Peter Wood for respondent-appellant mother.

EARLS, Justice.

¶ 1  Respondent, the mother of the juvenile N.B. (Nancy),1 appeals from 
the trial court’s order terminating her parental rights. She argues that the  
trial court abused its discretion by concluding that termination was in  
Nancy’s best interests. In particular, respondent points to evidence  
in the record that she had a bond with her child and challenges the trial 
court’s findings to the contrary. However, the trial court’s findings were 
supported by the evidence. Further, in making its determination that ter-
mination of respondent’s parental rights was in Nancy’s best interests, 
the trial court considered the applicable statutory criteria and made 
written findings concerning the relevant factors. The court’s ultimate 
decision is supported by reason and not an abuse of discretion. As a 
result, we affirm the trial court’s order.  

I.  Background

¶ 2  On 17 June 2019, Madison County Department of Social Services 
(DSS) filed a petition alleging that Nancy, who was seven years old at the 
time, was a neglected juvenile. DSS alleged it had received four reports 
between February and June 2019, three of which followed Nancy’s dis-
closure to educators that she felt unsafe in her home due to abuse by re-
spondent’s boyfriend and respondent’s substance abuse and self-harm. 
Nancy also disclosed that she had thought about suicide and had a plan 
for accomplishing it. DSS discovered that one of respondent’s boy-
friends, Todd, had an extensive criminal history, and DSS established a 
safety plan with respondent to prevent Todd from having contact with 
Nancy. Respondent violated this safety plan numerous times and con-
tinued to have contact with Todd, even though he had stated he wanted 
to “kill children,” and respondent believed he was a danger to Nancy. 
Nancy further disclosed that respondent had instructed her to lie to 
DSS. DSS obtained nonsecure custody of Nancy the same day the peti-
tion was filed and placed her in foster care. 

1. A pseudonym is used in this opinion to protect the juvenile’s identity and for ease 
of reading.
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¶ 3  On 1 July 2019, DSS filed an amended petition alleging that Nancy 
was a neglected and dependent juvenile. The amended petition de-
tailed respondent’s extensive history with DSS, beginning when Nancy’s 
half-siblings were removed from respondent’s care in February 2009 due 
to domestic violence and substance abuse. DSS became involved with 
Nancy at her birth in April 2012 after she tested positive for marijuana 
and respondent tested positive for benzodiazepines. In addition, the pe-
tition alleged respondent had been arrested and charged with multiple 
drug offenses on 15 June 2019. She submitted to a drug screen, which was 
positive for oxycodone and opiates, and she admitted to methamphet-
amine use several days prior. DSS obtained a hair follicle test for Nancy, 
which revealed dangerously high levels of methamphetamine and am-
phetamines. The petition also alleged that Nancy’s father was deceased, 
that respondent lacked the ability to care for Nancy on her own, and that 
respondent had no appropriate alternative childcare arrangement. 

¶ 4  Following a hearing on 1 July 2019, the trial court adjudicated Nancy 
to be a neglected and dependent juvenile. As an interim disposition, the 
court required respondent to produce two consecutive negative drug 
screens before exercising visitation with Nancy. 

¶ 5  The trial court held a combined disposition and permanency-planning 
hearing on 12 August 2019. In its resulting order, the court found that 
seventeen reports were made to DSS since Nancy’s birth and that Nancy 
had “been surrounded by domestic violence, drug use, and instability 
her whole life.” Respondent admitted to having methamphetamine in her  
possession when DSS took custody of Nancy, and Nancy’s hair follicle 
test was positive for methamphetamine in her system. Respondent ac-
knowledged she had previously witnessed Nancy hallucinating. The 
court further found that respondent had started attending substance 
abuse classes, though the court also noted that this was the third time 
she had done so. Respondent had not visited with Nancy since the adju-
dication as she failed to produce two negative drug screens; she instead 
tested positive three times. 

¶ 6  The trial court found that aggravated circumstances existed pursu-
ant to N.C.G.S. § 7B-901(c)(1)(b) and (e) (2019) and relieved DSS from 
making efforts toward reunification. The court determined a permanent 
plan of adoption with a concurrent plan of guardianship was in Nancy’s 
best interests. As a necessary precondition of visitation, respondent was 
required to produce negative drug screens for six consecutive weeks; 
if she complied with this precondition, respondent would be permitted 
visitation, provided visitation was also recommended by Nancy’s thera-
pist. Respondent did not appeal the adjudication and disposition orders.
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¶ 7  By the December 2019 permanency-planning hearing, respondent 
had made some progress on her case plan. She produced six negative 
drug screens. Based on this progress, she requested visitation with 
Nancy. However, Nancy’s therapist recommended against allowing 
visitation, and the trial court refused respondent’s request. The trial 
court maintained Nancy’s permanent plan as “adoption concurrent 
with guardianship.” 

¶ 8  On 2 December 2019, DSS filed a petition to terminate respondent’s 
parental rights on the grounds of abuse, neglect, and dependency. See 
N.C.G.S. § 7B-1111(a)(1)–(2) (2019). Following a hearing, the court en-
tered an order on 5 May 2020 that found the grounds as alleged in the 
petition and determined it to be in Nancy’s best interests to terminate 
respondent’s parental rights. Respondent appeals. 

II.  Best-interests determination

¶ 9  The termination of parental rights proceeds in two stages. First, the 
trial court adjudicates the existence of any alleged grounds for termina-
tion under N.C.G.S. § 7B-1111 (2019). See N.C.G.S. § 7B-1109 (2019). The 
petitioner must prove by clear and convincing evidence that one or more 
grounds for termination exist. In re A.U.D., 373 N.C. 3, 5–6 (2019). If the  
trial court determines that at least one ground has been established,  
the case proceeds to the dispositional stage, where the court 
“determine[s] whether terminating the parent’s rights is in the juve-
nile’s best interest.” N.C.G.S. § 7B-1110(a) (2019). 

¶ 10  Here, the trial court adjudicated grounds to terminate respon-
dent’s parental rights on the basis of abuse and neglect under N.C.G.S. 
§ 7B-1111(a)(1) and dependency under N.C.G.S. § 7B-1111(a)(6). 
Respondent concedes that the trial court “properly found grounds to 
terminate [her] parental rights.” Accordingly, our review of the termi-
nation order is limited to determining whether the trial court proper-
ly concluded that termination of respondent’s parental rights was in 
Nancy’s best interests.

¶ 11  Under N.C.G.S. § 7B-1110, when the trial court determines whether 
termination of parental rights is in a juvenile’s best interests, the court 

shall consider the following criteria and make written 
findings regarding the following that are relevant:

(1) The age of the juvenile.

(2) The likelihood of adoption of the juvenile.
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(3) Whether the termination of parental rights 
will aid in the accomplishment of the permanent 
plan for the juvenile.

(4) The bond between the juvenile and the parent.

(5) The quality of the relationship between the 
juvenile and the proposed adoptive parent, guard-
ian, custodian, or other permanent placement.

(6) Any relevant consideration.

N.C.G.S. § 7B-1110(a) (2019). The court’s dispositional findings are bind-
ing on appeal if supported by the record evidence. In re K.N.K., 374 N.C. 
50, 57 (2020). By statute, “[t]he court may consider any evidence, includ-
ing hearsay evidence as defined in [N.C.]G.S. 8C-1, Rule 801, that the 
court finds to be relevant, reliable, and necessary to determine the best 
interests of the juvenile.” N.C.G.S. § 7B-1110(a). The trial court’s ulti-
mate determination regarding the child’s best interests is reviewed for 
abuse of discretion and will be reversed only if it is “manifestly unsup-
ported by reason or is so arbitrary that it could not have been the result 
of a reasoned decision.” In re T.L.H., 368 N.C. 101, 107 (2015).

A. Challenges to the trial court’s findings of fact

¶ 12 [1] Respondent first challenges dispositional findings of fact 44 and 45, 
which state:

44. The minor child does not have a strong bond with 
the respondent mother. They have not visited since 
June of 2019 due to prior orders requiring the respon-
dent mother to provide clean drug screens and due to 
the recommendations of Dr. Huneycutt. At this time, 
future interaction between the juvenile and the respon-
dent mother could trigger the juvenile, and the juvenile 
would require significant safety and stability measures 
before any such contact should occur.

45. While the juvenile has asked when she will see 
the respondent mother, she has not requested to  
see the respondent mother and most of her inquiries 
regarding the respondent mother indicate that she 
has established a parentified role with the respondent 
mother. The minor child primarily inquires about her 
animals when asking about the respondent mother.
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The record contains ample evidence supporting both findings. Nancy 
began therapeutic services in August 2019, and her psychologist, Dr. 
Dominique Huneycutt, noted that she presented with a history of “sig-
nificant emotional and behavioral difficulties,” including diagnoses of 
post-traumatic stress disorder, oppositional defiant disorder, and atten-
tion deficit hyperactivity disorder. Nancy had previously engaged in 
self-harming behavior, exhibited physical and verbal aggression, and 
acknowledged prior suicidal ideation and planning. 

¶ 13  Respondent attended visitations with Nancy for a short period of 
time after Nancy was removed from respondent’s care in June 2019, 
but respondent was denied visitation following the initial adjudication 
hearing due to her inability to produce two consecutive negative drug 
screens. Nancy’s behavior worsened during the time respondent had 
visitations with her. Nancy was reportedly “on edge” on the days when 
she would visit with respondent, to the point that she pulled her hair out. 
She also exhibited behavioral problems in her foster home, including 
excessive cursing, hitting, screaming, biting, and defiance, for approxi-
mately two days following a visit. Nancy also assumed a parental role 
towards respondent, attempting to moderate her disclosures to DSS in 
order to protect respondent and requesting DSS to check on respondent 
because she “needed to make sure [respondent] was okay.” However, 
Nancy never indicated to her social worker a desire to see respondent. 
Dr. Huneycutt recommended visitation with respondent not resume un-
til Nancy was able to safely process her trauma. 

¶ 14  At the termination hearing, Dr. Huneycutt reiterated that Nancy was 
“a seriously, emotionally disturbed child, [with] severe behaviors and 
safety risks,” and “any additional environment[al] chaos or substance 
exposure and damage would further set her back and exacerbate condi-
tions.” Dr. Huneycutt advised the court that Nancy would need extensive 
support and stability, including intensive therapeutic supports; future 
evaluations; high levels of consistency, structure, safety, and respon-
siveness; intensive safety precautions; possible medical-neurological 
interventions; structured activities; peer skills; social interaction skills; 
safety skills; very high level of services with skilled professionals; and “a 
very stable environment for a very long time.” Dr. Huneycutt acknowl-
edged Nancy did occasionally say she missed respondent and that she 
wanted to go back to her mother, but as she further explained:

[m]ost commonly [Nancy’s] statements will—she asks 
about her animals, and she makes statements like, “I 
need to see my mother.” And when you explore it, 
she’s worried about her mother. She’s worried about 
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whether she’s okay. . . . And she doesn’t bring her 
mother up a lot. She brings up her biological father. 
She brings up [respondent’s boyfriends]. She talks 
about her animals. But she’s, “I’m the warrior. I killed 
the bear. I need to be with my mother.” And she’s 
describing protective roles. Her play reflects pro-
tective roles. So she does—and yes, she talks about  
her mom. 

Thus, evidence in the record showed that Nancy had not had any contact 
with respondent since June 2019, that Nancy had not asked the social 
worker to see respondent, that Nancy would have to work through her 
past trauma before she could resume visits with respondent, and that 
Nancy discussed her feelings towards respondent during therapy in 
a protective or parental role and in the context of her animals. Based 
on this evidence, the trial court reasonably determined that Nancy and 
respondent did not have a strong or healthy bond. See In re D.L.W., 368 
N.C. 835, 843 (2016) (stating that it is the trial judge’s duty to consider  
all the evidence, pass upon the credibility of the witnesses, and deter-
mine the reasonable inferences to be drawn therefrom). Findings of fact 
44 and 45 are supported by relevant and reliable evidence.

B. Challenges to the trial court’s best-interests determination

¶ 15 [2] Respondent also challenges findings of fact 46 and 48, which state:

46. Given the juvenile’s diagnoses and Dr. Huneycutt’s 
opinion that she is a seriously emotionally disturbed 
child, the juvenile is in high need of stability and per-
manence and it is not in the best interest of the juve-
nile to further postpone her permanence.

. . . .

48. In light of the findings above, it is in the best inter-
est of the juvenile [Nancy] that the [c]ourt terminate 
the parental rights of the respondent mother . . . to 
said juvenile. 

These findings are not factual in nature but instead address the ulti-
mate question of Nancy’s best interests. We thus consider respondent’s 
challenges to them as such. See In re A.S.T., 375 N.C. 547, 555 (2020) 
(“Although the trial court labeled these conclusions of law as find-
ings of fact, findings of fact which are essentially conclusions of law 
will be treated as such on appeal.” (cleaned up)). Respondent relatedly 
challenges the trial court’s conclusion of law 7, which also reflects its 
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ultimate determination that termination of respondent’s parental rights 
was in Nancy’s best interests. 

1. The trial court’s consideration of respondent’s bond  
with Nancy

¶ 16  Respondent first argues that the trial court abused its discretion 
because the court failed to consider her tenuous bond with Nancy in 
the proper context. She argues that her lack of opportunity to visit 
with Nancy, which she attributes to the trial court having “fast tracked 
the case, moving full speed ahead from the initial underlying petition 
to termination in eight months,” prevented the court from having the 
time needed to adequately assess their relationship. Respondent asserts 
that “[n]ot enough time had passed to evaluate whether the trial court 
should have terminated parental rights,” and that with additional time 
she would have been able to meet the necessary criteria to resume her 
visits with Nancy and strengthen the bond between them. 

¶ 17  Initially, we note that the trial court acted in accordance with the 
Juvenile Code throughout this case. The “fast track[ing]” that respon-
dent refers to occurred because the trial court determined in its initial 
disposition and permanency-planning order that the case fit within the 
aggravated circumstances of N.C.G.S. § 7B-901(c)(1)(b) and (c)(1)(e). 
Based on this determination, the court relieved DSS from making any 
further efforts toward reunification, as permitted by that statute. The or-
der specifically found that respondent “has committed, encouraged, and 
allowed the continuation of chronic physical or emotional abuse of the 
juvenile, and chronic and toxic exposure to controlled substances that 
causes the impairment of the juvenile.” Respondent did not appeal the 
trial court’s order, and she is therefore bound by its findings and conclu-
sions. See In re A.S.M.R., 375 N.C. 539, 544 (2020).

¶ 18  Respondent argues that this case is analogous to various other ter-
mination cases, all of which addressed whether there were grounds for 
termination in the first place and not whether termination was in the 
child’s best interest. She relies on In re Young, 346 N.C. 244, 252 (1997), 
in which this Court held that there was insufficient evidence that the 
parent willfully abandoned her child when she was prevented from see-
ing the child; In re Shermer, 156 N.C. App. 281, 288 (2003), in which the 
Court of Appeals held that the parent was not given adequate time to 
make progress on the conditions which led to his child’s removal after 
the parent was released from prison; In re N.D.A., 373 N.C. 71, 78–79 
(2019), in which this Court vacated and remanded a termination order 
in part because the trial court’s findings failed to resolve whether the 
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parent’s actions and omissions which constituted abandonment of his 
child were willful; and In re I.R.L., 263 N.C. App. 481, 483 (2019), in 
which the Court of Appeals vacated and remanded a termination order 
with insufficient findings regarding willfulness when the parent was 
subject to a domestic violence protective order that forbid contact with 
the child’s mother.

¶ 19  These cases turned on the question of whether there were sufficient 
evidence and findings of fact with respect to parental fault to justify 
the trial court’s conclusion that grounds existed to terminate a parent’s 
parental rights. Here, respondent does not dispute that the trial court 
properly adjudicated multiple grounds for termination. None of the prec-
edents respondent invokes stand for the proposition that, having con-
cluded that grounds exist which permit termination of parental rights, 
the trial court must nevertheless delay its best-interests determination.

¶ 20  The focus at the dispositional stage of a termination hearing is 
whether termination is in the best interests of the child. See N.C.G.S.  
§ 7B-1110(a). 

[A]lthough parents have a constitutionally protected 
interest in the care and custody of their children and 
should not be unnecessarily or inappropriately sepa-
rated from their children, “the best interests of the 
juvenile are of paramount consideration by the court 
and . . . when it is not in the juvenile’s best interest 
to be returned home, the juvenile will be placed in a 
safe, permanent home within a reasonable amount of 
time.” N.C.G.S. § 7B-100(5). 

In re A.U.D., 373 N.C. 3, 11–12 (2019).

¶ 21  Respondent does not cite any evidence in the record suggesting 
Nancy’s best interests would have been served by delaying the termina-
tion hearing. Dr. Hunneycutt testified that, at the time the termination 
hearing occurred, any interaction with respondent “could be triggering 
for [Nancy],” and that before respondent’s visitation with Nancy could 
resume “a lot of things . . . would have to happen.” Among the many 
things that “would have to happen,” Nancy “would need to be in a stable 
placement, need to be stable at school, and we would at least need to 
have fairly good safety for her in order to not overwhelm her.” There 
was no evidence presented by respondent or by any other party regard-
ing how long it might take before respondent and Nancy made suffi-
cient progress such that visitation could resume or regarding how long 
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it might further take to allow respondent sufficient visitation to improve 
her bond with Nancy. 

¶ 22  We also note that respondent’s proposed delay relates to only one 
of the best interests factors: the parent-child bond. Even if respondent’s 
bond with Nancy was strong and positive, “the bond between parent 
and child is just one of the factors to be considered under N.C.G.S.  
§ 7B-1110(a), and the trial court is permitted to give greater weight to 
other factors.” In re Z.L.W., 372 N.C. 432, 437 (2019).

¶ 23  Ultimately, the trial court was presented with relevant and reliable 
evidence regarding the bond between respondent and Nancy as it ex-
isted at the time of the termination hearing, and it properly made find-
ings based on that evidence. Of course, the trial court possessed the 
discretion to conclude, based upon its assessment of the relevant dis-
positional factors, that it was in Nancy’s best interests not to terminate 
respondent’s parental rights even after concluding that multiple grounds 
for termination existed. But respondent’s argument that as a matter of 
law she was entitled to a delay in order to potentially improve her bond 
with Nancy is not supported by case law, by the evidence presented at 
the termination hearing, or by the Juvenile Code. The trial court did not 
err by moving forward with its best-interests determination after it con-
cluded that grounds existed to terminate respondent’s rights.

2. The trial court’s weighing of the dispositional factors

¶ 24  The trial court’s order reflects that it considered all the required stat-
utory criteria when it decided that termination of respondent’s parental 
rights would be in Nancy’s best interests. In addition to the findings al-
ready discussed, the court made uncontested findings that termination 
of respondent’s parental rights would assist “in achieving permanency 
for [Nancy] and would eliminate [the] barrier to implementing” the per-
manent plan of adoption, which also supports the finding that Nancy 
was “in high need of stability and permanence.” The court also found 
that Nancy was in a pre-adoptive placement and had a good relationship 
with her foster family. As in similar cases upheld by this Court, “the trial 
court’s findings in this case show that it considered the dispositional fac-
tors in N.C.G.S. § 7B-1110(a) and performed a reasoned analysis weigh-
ing those factors.” In re Z.A.M., 374 N.C. 88, 101 (2020). We thus have no 
basis to reweigh these factors. See In re A.U.D., 373 N.C. at 12 (“[T]his 
Court lacks the authority to reweigh the evidence that was before the 
trial court.”).
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3. The trial court’s failure to consider other dispositional 
alternatives

¶ 25  Lastly, respondent argues that “the trial court abused [its] discretion 
by not recognizing that continued visitation was still in the best interests 
of Nancy.” Respondent contends the court should have considered other 
dispositional alternatives instead of termination to provide an avenue by 
which Nancy could maintain a relationship with her mother. 

¶ 26  We have previously observed that 

this Court has rejected arguments that the trial court 
commits error at the dispositional stage of a termina-
tion of parental rights proceeding by failing to explic-
itly consider non-termination-related dispositional 
alternatives, such as awarding custody of or guard-
ianship over the child to the foster family, by reiterat-
ing that “the paramount consideration must always 
be the best interests of the child.”

In re N.K., 375 N.C. 805, 820 (2020) (quoting In re J.J.B., 374 N.C. 787, 
795 (2020)). Here, there was no evidence presented at the dispositional 
hearing that an alternative disposition was available or preferable to the 
termination of respondent’s parental rights, and the evidence that was 
presented did not establish that Nancy’s best interests would be served 
by maintaining a relationship with respondent. Instead, as stated above, 
the evidence indicated that contact with respondent impeded Nancy’s 
progress and resulted in increased negative behaviors. The trial court 
found that Nancy will require “intense intervention,” including “high lev-
els of consistency; structure and safety; . . . a stable environment; and a 
high level of care for a very long time,” which was best accommodated 
through the termination of respondent’s parental rights. This determina-
tion was neither manifestly unsupported by reason nor so arbitrary that 
it could not have been the result of a reasoned decision. 

III.  Conclusion

¶ 27  The trial court did not abuse its discretion in concluding that ter-
mination of respondent’s parental rights was in Nancy’s best interests. 
Accordingly, we affirm the trial court’s order terminating respondent’s 
parental rights.

AFFIRMED.



452 IN THE SUPREME COURT

IN RE R.G.L.

[379 N.C. 452, 2021-NCSC-155]
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Termination of Parental Rights—grounds for termination—
neglect—best interests—sufficiency of findings

The findings of fact in an order terminating a father’s parental 
rights to his son contained sufficient differences from the petition 
allegations to demonstrate that the trial court conducted an inde-
pendent evaluation of the evidence. Although certain findings were 
not supported by the evidence and were therefore disregarded on 
appeal, the remainder of the findings were supported by evidence 
that the son was neglected and that the father’s failure to correct the 
conditions which led to the son’s removal indicated a likelihood of 
future neglect. The trial court properly terminated the father’s rights 
based on neglect after conducting a best interests analysis in accor-
dance with the factors contained in N.C.G.S. § 7B-1110(a).

Appeal pursuant to N.C.G.S. § 7B-1001(a1)(1) from order entered on 
23 November 2020 by Judge Benjamin S. Hunter in District Court, Person 
County. This matter was calendared for argument in the Supreme Court 
on 13 December 2021 but determined on the record and briefs without 
oral argument pursuant to Rule 30(f) of the North Carolina Rules of 
Appellate Procedure.

Thomas L. Fitzgerald for petitioner-appellee Person County 
Department of Social Services; and Matthew D. Wunsche for appel-
lee Guardian ad Litem.

Wendy C. Sotolongo, Parent Defender, by J. Lee Gilliam, Assistant 
Parent Defender, for respondent-appellant father.

EARLS, Justice.

¶ 1  Respondent appeals from the trial court’s order terminating his pa-
rental rights in the minor child “Robert.”1 We affirm.

1. A pseudonym is used in this opinion to protect the juvenile’s identity and for ease 
of reading.
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I.  Background

¶ 2  On 29 August 2018, the Person County Department of Social 
Services (DSS) filed a petition alleging that three-year-old Robert was 
neglected. The juvenile petition stated that a child protective services 
(CPS) report was filed on 14 May 2018 alleging improper supervision, in-
jurious environment, and substance abuse after Robert wandered away 
from the house while respondent was sleeping and a neighbor called 
911. Respondent and Robert’s mother completed requested drug screens 
on 15 May 2018. Respondent’s screens were positive for amphetamines 
and oxycodone, which he was prescribed, and oxymorphone. He ad-
mitted to running out of medication sooner than expected because his 
use exceeded the prescribed amount. The mother’s screens were posi-
tive for amphetamines, oxycodone, oxapam, oxymorphone, and mari-
juana metabolite; moreover, she admitted to using marijuana, Percocet, 
Adderall, and Valium. The CPS report was substantiated and transferred 
to in-home services on 27 June 2018. 

¶ 3  The juvenile petition further alleged that DSS’s efforts to engage 
the family and ensure Robert’s safety were unsuccessful, and that a sec-
ond CPS report was filed on 27 August 2018 for physical injury after 
the mother was charged with driving while impaired (DWI) on 19 July  
2018 while Robert was in the vehicle. The mother admitted that the 
DWI charge was the result of her taking suboxone before driving. On  
28 August 2018, DSS completed a home visit and found the premises to 
be in disarray. When the family was unable to identify an alternate safety 
provider, DSS filed the juvenile petition and obtained nonsecure custody 
of Robert. 

¶ 4  Following a hearing on the juvenile petition on 11 September 2018, 
the trial court entered an order on 25 September 2018 adjudicating 
Robert to be a neglected juvenile. The trial court found that the condi-
tions in the home as alleged in the petition led to or contributed to the 
adjudication. The court ordered that Robert remain in DSS custody and 
that DSS develop and implement a visitation plan providing for at least 
one hour of weekly supervised visitation between Robert and his par-
ents. The court further ordered both parents to submit to random drug 
screens within two hours of requests to do so and to keep DSS informed 
of any change of address. 

¶ 5  The matter came on for an initial review hearing on 17 December 
2018. In the order entered following the hearing, the trial court found that 
the parents attended an initial child and family team (CFT) meeting to 
develop their respective case plans on 27 September 2018. Respondent’s 
needs were identified to include employment, parenting skills, substance  
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use, mental health, medical care, and housing. The court further found 
that respondent was no longer employed as of 23 November 2018; that 
he completed a mental health assessment in August 2018 that recom-
mended outpatient therapy and a psychiatric evaluation for possible 
medication management, but he was a “no[-]show” for psychiatric 
evaluations in September and December 2018; and that the location of 
the parents’ residence was unknown. The court identified the barriers 
to reunification as the needs identified in the case plan and found that 
DSS had made recommendations focused on the needs of the parents 
to assist the parents in their stated goal of reunification. The court or-
dered DSS to retain custody of Robert and to maintain a visitation plan 
allowing the parents at least one hour of weekly supervised visitation 
and ordered the parents to comply with their case plans, follow recom-
mendations of treatment providers, and submit to random drug screens 
within two hours of requests. 

¶ 6  Following a 26 August 2019 permanency-planning hearing, the trial 
court entered an order setting the permanent plan for Robert as reuni-
fication with a concurrent plan of adoption. The court found that the 
parents had obtained employment and had made a down payment on 
a trailer in June 2019. The court noted the parents were working sec-
ond and third shifts and had not developed a viable plan for childcare, 
and they did not have drivers’ licenses and could not legally transport 
Robert. The parents’ new trailer was found to be clean, neat, and mod-
ern, and to have ample space. The court additionally found that respon-
dent attended weekly visitations but was consistently late, fell asleep 
during most visits, and was not always engaged with Robert during the 
visits; that respondent had “finally relented” after several months of re-
quests that he seek medical care for sleep apnea, but no report of results 
had been made; and that the parents reported having had “excellent 
rapport” with Robert’s foster parents and they were “able to eat lunch 
with [Robert] sometimes and engage him at the church where the foster 
parents attend.” The court ordered DSS to continue the plan of at least 
one hour of weekly supervised visitation with additional visitation as 
arranged with the foster parents and ordered the parents to develop and 
present transportation and childcare plans to DSS. 

¶ 7  The matter came back on for a permanency-planning hearing on  
2 December 2019. The trial court found that the parents were struggling 
to achieve the needed goals. The findings show that both parents had 
lost their jobs, that respondent reported new employment that had not 
been verified, and that the parents had not presented suitable transpor-
tation or childcare plans to DSS. Respondent attributed his inability to 
stay awake to his sleep apnea, but he had not sought the requested medi-
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cal care to address the issue despite DSS’s referral to a neurologist for 
a sleep study. The court also found that individuals who resided with 
the parents when Robert was removed from the parents’ care were still 
living with the parents, and that DSS was not able to enter the home 
during the most recent home visit because the parents were asleep and 
someone else answered the door. The trial court changed the permanent 
plan for Robert to adoption with a concurrent plan of reunification and 
reduced the parents’ visitation to biweekly supervised visits. 

¶ 8  On 5 February 2020, DSS filed a motion to terminate the parents’ pa-
rental rights in Robert based on grounds of neglect and willful failure to 
make reasonable progress to correct the conditions that led to Robert’s 
removal from the home. See N.C.G.S. § 7B-1111(a)(1), (2) (2019). 
Respondent filed an answer opposing termination on 12 May 2020. 

¶ 9  Before the termination hearing occurred, the matter came back on 
for two additional permanency planning hearings on 6 July 2020 and  
5 October 2020. The updated findings from the 6 July 2020 hearing were 
unfavorable to the parents. The trial court found that both parents report-
ed unemployment. The court also found that the parents had acquired 
rental housing different from the trailer they were previously living in; 
that individuals with extensive criminal and child protective services his-
tories were residing with the parents; and that DSS was advised that the 
parents “are under eviction status” because of their failure to pay rent 
since March 2020. The court reduced the parents’ visitation to at least 
one hour of supervised visitation per month. Following the 5 October 
2020 hearing, the court found that the parents resided in separate loca-
tions, but their accommodations were not stable; the parents reported 
unemployment; neither parent had visited Robert recently; and neither 
parent was compliant with the terms of their respective case plans. 

¶ 10  The termination motion was heard on 9 November 2020. In an order 
entered on 23 November 2020, the trial court determined that grounds 
existed to terminate the parents’ parental rights pursuant to N.C.G.S. 
§ 7B-1111(a)(1) and (2) and that termination of the parents’ parental 
rights was in Robert’s best interests. Accordingly, the trial court termi-
nated the parents’ parental rights in Robert. Respondent appeals.2 

II.  Analysis

¶ 11  Termination of parental rights proceedings are conducted in 
two stages, an adjudicatory stage and a dispositional stage. N.C.G.S.  
§§ 7B-1109, -1110 (2019). 

2. Robert’s mother is not a party to this appeal.
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In the initial adjudicat[ory] stage, the trial court 
must determine whether grounds exist pursuant to 
N.C.G.S. § 7B-1111 to terminate parental rights. If it 
determines that one or more grounds listed in sec-
tion 7B-1111 are present, the court proceeds to the 
dispositional stage, at which the court must consider 
whether it is in the best interests of the juvenile to 
terminate parental rights. 

In re D.L.W., 368 N.C. 835, 842 (2016) (cleaned up). In his appeal, respon-
dent challenges the trial court’s determinations that grounds existed to 
terminate his parental rights in Robert at the adjudicatory stage and that 
termination was in Robert’s best interests at the dispositional stage. 

A. Adjudication

¶ 12  At the adjudicatory stage, the petitioner bears the burden of 
proving the existence of one or more grounds for termination under 
N.C.G.S. § 7B-1111(a) by “clear, cogent, and convincing evidence.”  
N.C.G.S. § 7B-1109(e), (f) (2019). We review a trial court’s adjudication 
of the existence of grounds to terminate parental rights “to determine 
whether the findings are supported by clear, cogent and convincing evi-
dence and the findings support the conclusions of law.” In re E.H.P., 
372 N.C. 388, 392 (2019) (quoting In re Montgomery, 311 N.C. 101, 111 
(1984)). “A trial court’s finding of fact that is supported by clear, cogent, 
and convincing evidence is deemed conclusive even if the record con-
tains evidence that would support a contrary finding.” In re B.O.A., 372 
N.C. 372, 379 (2019) (citing In re Moore, 306 N.C. 394, 403–04 (1982)). 
Unchallenged findings are deemed to be supported by the evidence 
and are binding on appeal. In re Z.L.W., 372 N.C. 432, 437 (2019) (citing 
Koufman v. Koufman, 330 N.C. 93, 97 (1991)). “The trial court’s conclu-
sions of law are reviewable de novo on appeal.” In re C.B.C., 373 N.C. 
16, 19 (2019) (citing In re S.N., 194 N.C. App. 142, 146 (2008), aff’d per 
curiam, 363 N.C. 368 (2009)).

1. Findings of fact

¶ 13  In contesting the trial court’s adjudication of grounds for termina-
tion, respondent raises challenges to the trial court’s findings of fact. He 
first contends that the trial court failed to issue proper and sufficient 
findings of fact. Respondent argues that “[m]any” of the trial court’s find-
ings are “verbatim recitations from the allegations in the termination 
motion” and that most of the findings are “conclusory” and not suffi-
ciently detailed to permit appellate review. We disagree. 
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¶ 14  As we have previously explained:

Our Juvenile Code places a duty on the trial court 
as the adjudicator of the evidence. It mandates that 
the court shall take evidence, find the facts, and shall 
adjudicate the existence or nonexistence of any of 
the circumstances set forth in G.S. 7B-1111 which 
authorize the termination of parental rights of the 
respondent. Section 1A-1, Rule 52(a)(1) of the North 
Carolina General Statutes provides in pertinent part: 
In all actions tried upon the facts without a jury the 
court shall find the facts specially and state sepa-
rately its conclusions of law. This Court has held: 
While Rule 52(a) does not require a recitation of the 
evidentiary and subsidiary facts required to prove 
the ultimate facts, it does require specific findings  
of the ultimate facts established by the evidence, 
admissions and stipulations which are determinative 
of the questions involved in the action and essential 
to support the conclusions of law reached.

In re T.N.H., 372 N.C. 403, 407–08 (2019) (cleaned up). 

¶ 15  In the instant case, the trial court determined that grounds existed 
to terminate respondent’s parental rights to Robert pursuant to N.C.G.S. 
§ 7B-1111(a)(1) and (2) as follows:

41. . . . [T]he child is a neglected juvenile and there 
is a probability of neglect will continue for the forsee-
able [sic] future pursuant to the statute because the 
[respondent-]father has not addressed the issues that 
brought the child into care; 

. . . .

43. The [r]espondent[-]father has left his child in 
foster care for in excess of twelve months without 
showing to the satisfaction of the [c]ourt that rea-
sonable progress under the circumstances has been 
made in correcting those conditions which led to the 
removal of the juvenile . . . . 

In support of its determination that the statutory grounds existed to termi-
nate respondent’s parental rights, the court made the following findings:

13. The parents failed to properly supervise their 
child and custody was granted to Person County DSS 
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on September 11, 2018; the parents[‘] excessive and 
continued usage of controlled substances contrib-
uted to their lack of proper care and supervision of 
the child; 

14. On September 11, 2018, Person County DSS 
was granted custody of this child, and after the par-
ents lost custody, DSS offered services to them to 
work towards recovering custody of their child; 

. . . .

23. The father has not availed himself of any ser-
vices of DSS social workers to potentially take cus-
tody of his minor child; 

24. The father has not fully utilized the services 
offered by DSS; 

25. The father has not been willing to work 
with the DSS social workers to reunify himself with  
his child; 

26. Visitation was offered weekly to the father; 

27. That the father’s contact with the minor 
child has been limited to visitations for more than  
two years; 

28. That the father has not provided regular care 
for his minor child for in excess of two years; 

29. The father has not consistently taken steps to 
become clean and sober; 

30. The father has not consistently taken steps to 
become and remain employed; 

31. That the father has not provided any personal 
care or emotional support for this child during the 
entire period that the child has been in foster care; 

32. That the parents have not attempted to create 
a bond between themselves and [Robert] since the 
child came into foster care; 

33. DSS entered into a case plan with the parents, 
showing steps necessary for them to recover custody 
of their child; 
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34. The foster care social worker offered services 
to the [r]espondent parents to achieve such steps, as 
well as the goal of reunification; 

. . . .

36. The [r]espondent[-]father declined services as 
late as December 2, 2019; 

37. That the [r]espondent parents have left this 
child in foster care for in excess of twenty-five (25) 
months without showing to the satisfaction of the 
[c]ourt that reasonable progress under the circum-
stances has been made in correcting those conditions 
which led to the removal of the juvenile . . . ; 

38. That the actions of each of the [r]espondent 
parents are willful; 

39. That the willfulness of each of the [r]espon-
dent parents continues at this time. 

¶ 16  Although the findings closely track the allegations in the termina-
tion motion, there are differences between the findings and the allega-
tions, such as the lengths of time and distinctions between parents, that 
show the trial court did not merely copy the allegations from the termi-
nation motion. The modifications indicate the trial court independently 
reviewed and judged the evidence and issued findings based thereon. 
Moreover, the findings clearly set forth the trial court’s reasoning for its 
adjudication of grounds to terminate respondent’s parental rights based 
on his failure to engage in services offered by DSS, which resulted in 
the issues leading to Robert’s removal and adjudication going uncorrect-
ed. We reject respondent’s arguments that the trial court failed to issue 
proper and specific findings to allow for meaningful appellate review. 

¶ 17  In addition to his general challenges to the findings, respondent 
challenges specific findings as not supported by the evidence. 

¶ 18  Respondent first challenges finding of fact 13, which states that  
“[t]he parents failed to properly supervise their child” and “the parents[’] 
excessive and continued usage of controlled substances contributed to 
their lack of proper care and supervision of the child.” Respondent con-
tends the finding is not supported by clear and convincing evidence to 
the extent it indicates he was responsible in any way for Robert’s remov-
al and adjudication. Relying on a finding in the first review order that 
“[Robert] was initially removed due to the actions of his mother,” a finding 
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which was subsequently repeated in succeeding permanency-planning 
orders, respondent places the blame for Robert’s removal solely on the 
mother. However, record evidence supports the trial court’s finding that 
both parents contributed to Robert’s removal and subsequent adjudica-
tion. The DSS social worker testified at the termination hearing about 
DSS’s intervention with the family in May 2018 when DSS received a 
CPS report alleging improper supervision, injurious environment, and 
substance abuse after three-year-old Robert wandered from the home 
alone while respondent was asleep. The social worker’s testimony in-
dicated substance abuse concerns for both parents. DSS substantiated 
the report and began offering in-home services in June 2018, but ef-
forts to engage the family to ensure Robert’s safety were unsuccessful. 
Respondent acknowledges the social worker’s testimony but discounts 
it on grounds that the record does not indicate the social worker was in-
volved in Robert’s removal, and that the social worker testified she could 
not remember if she attended the adjudication hearing. Nonetheless, the 
social worker testified that she had followed the case “[s]ince August 
of 2018,” and the 25 September 2018 adjudication and disposition order 
was also introduced into evidence at the termination hearing without 
objection. In that order, the court found the “activities of the parents 
and/or conditions in the home of the parents [that] led to or contributed 
to the adjudication, and led to the [c]ourt’s decision to remove custody 
from the parents,” included: a CPS report that was accepted for improp-
er supervision, injurious environment, and substance abuse on 14 May 
2018 after Robert left the house while respondent was sleeping and a 
neighbor called 911; respondent’s admission that household members 
had a history of cocaine use; respondent’s positive test for prescribed 
and unprescribed controlled substances on 15 May 2018 and his admis-
sion to use exceeding the prescribed amount of his medications; and, 
after a second CPS report was accepted on 27 August 2018 following the 
mother’s being charged with a DWI while Robert was in the car, a DSS 
home visit on 28 August 2018 which found the home to be in disarray. 
The record evidence supports finding of fact 13.

¶ 19  Respondent also challenges the trial court’s findings that he did not 
participate in services offered by DSS. Specifically, he challenges finding 
of fact 34, that the social worker offered services to help him achieve 
the goals of his case plan, and findings of fact 23 through 25, that he did 
not avail himself of the services offered and was unwilling to work with 
DSS. He also challenges the trial court’s more specific findings in finding 
of fact 29 that he did not consistently take steps to become clean and 
sober and in finding of fact 30 that he did not consistently take steps to 
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become and remain employed, and that he declined services as late as  
2 December 2019 as stated in finding of fact 36.3 

¶ 20  In unchallenged finding of fact 33, the trial court found that “DSS 
entered into a case plan with the parents, showing steps necessary for 
them to recover custody of their child.” A report on the case plan and 
the parents’ compliance and progress throughout the case was admit-
ted into evidence at the termination hearing without objection, and the 
social worker offered testimony about the case plan and the parents’ 
progress. The evidence shows the case plan included categories specify-
ing steps the parents should take to address housing, employment, sub-
stance abuse, emotional and mental health, and parenting skills, with 
an additional requirement that respondent follow up with medical care 
for sleep issues. Respondent acknowledges DSS offered some services, 
but he contends that the reunification services were not significant, that 
there were few details in the evidence about the services offered and his 
ability to participate in the services, and that DSS made minimal efforts 
towards reunification. He asserts finding of fact 34 is not supported by 
the evidence. We are unpersuaded by respondent’s arguments.

¶ 21  We first note that respondent has not specifically challenged finding 
of fact 14, which also found that “DSS offered services to [the parents] 
to work towards recovering custody of their child.” This finding is there-
fore binding on appeal. See In re Z.L.W., 372 N.C. at 437. Nonetheless, 
a review of the evidence shows that the case plan was developed in 
September 2018 and that DSS: (1) initially made referrals for compre-
hensive substance abuse treatment and a “Parents As Teachers” (PAT) 
program to address parenting skills; (2) requested random drug screens; 
and (3) established supervised visits between the parents and Robert. 
The case plan progress report indicates that DSS later provided the par-
ents with a housing list to assist in their housing search. The evidence 
further shows that DSS staff met with the parents approximately every 
three months to review the case plan and to address additional concerns 
with the parents, which included their need for counseling, changes to 
their work schedules, and a plan of care for Robert. The social worker 
testified that she worked with the parents and local daycares to try to 
ameliorate problems with the parents’ work schedules which impeded 
their ability to provide all necessary care for Robert, but no resolution 
was achieved. The evidence also indicates that after respondent did not 

3. Respondent identifies the challenged finding as finding of fact 35; however, finding 
of fact 35 concerns the mother’s choosing to decline services. Finding of fact 36 addresses 
respondent’s choosing to decline services.
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address his continued sleep issues at a medical appointment, the social 
worker contacted the respondent’s doctor to get a neurology referral 
for a sleep study. The record evidence supports finding of fact 34 that 
services were offered to the respondent. 

¶ 22  As to findings of fact 23 through 25 regarding respondent’s engage-
ment with services and DSS, respondent argues he was willing to work 
towards reunification and did work towards reunification. He empha-
sizes evidence of his efforts early in the case but also acknowledges 
evidence of his waning participation later on. Nevertheless, he contends 
the evidence does not support “the broad, conclusory finding that [he] 
would not work with DSS.” Respondent accurately recounts the evi-
dence. Notably, the social worker testified that both parents got off to a 
good start and made great progress in 2019, but that things took a turn 
for the worse between October and December of 2019. 

¶ 23  Evidence was presented that respondent completed mental health 
and substance abuse assessments, which recommended individual ther-
apy, group therapy, and a psychiatric appointment for possible medica-
tion management. In the case plan progress report for December 2018, 
DSS reported that respondent was scheduled to begin group therapy, 
have a psychiatric evaluation, and start the PAT program. By March 2019, 
DSS reported respondent was employed and would be working full-time 
in April; in addition, he was looking for housing, attending medication 
management, and visiting with Robert, although issues with tardiness 
for visits were reported. Respondent was directed to follow up with indi-
vidual therapy. By June 2019, the parents had made a down payment on 
a place to live and were to move in by the end of the month, and DSS re-
ported no recent concerns with substance abuse. The case plan progress 
report indicated respondent was participating in medication manage-
ment and the PAT program. Respondent’s progress appeared to continue 
through September 2019, but DSS reported the parents were consistent-
ly late for visits and respondent failed to disclose his continued sleep 
issues to his doctor. The social worker testified that she completed a 
home visit and determined the parents’ trailer was appropriate and had 
space for Robert, but that the parents lost the trailer by the end of 2019. 
DSS reported that by December 2019, the parents were not involved 
in substance abuse treatment or services for emotional and mental  
health, were no longer in the PAT program, and were consistently late 
for visits, and respondent had not followed up on his medical issues. 

¶ 24  The record shows that the primary permanent plan for Robert was 
changed to adoption in December 2019. Since that time, DSS report-
ed missed visits and respondent’s failure to engage at visits. Evidence 
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showed that the parents were no-shows for a requested drug screen on 
3 June 2020 and that DSS reported no contact with the parents in the 
periods between DSS’s reviews of the case plan in March, June, and 
September 2020. The social worker testified respondent cancelled his 
first neurology appointment but later reported that he had a video ap-
pointment; however, the social worker had been unable to verify this in-
formation. The social worker also testified regarding the circumstances 
as of the last permanency planning hearing in October 2020, approxi-
mately one month before the termination hearing. She stated the par-
ents made minimal progress during the review period. She testified the 
parents had not established a residence for Robert to return to and had 
last reported to be living apart. She also testified that unemployment 
was reported in October 2020, and the parents had not been consistent 
with visitation at DSS. A visitation log introduced into evidence showed 
that the parents did not respond to DSS’s attempts to schedule visits in 
July and August 2020. The social worker was unaware of further sub-
stance abuse treatment or emotional and mental health treatment by 
respondent in the months leading up to the termination hearing because 
he had not reported any treatment in the past year. She testified the par-
ents had not been keeping in regular contact with DSS, explaining that 
“sometimes their voicemail is not set up and you can’t leave a message,” 
or “[w]e may leave a message and may not hear back from them.” The 
social worker testified that the needs and problems that existed at the 
initiation of the case still existed for respondent.

¶ 25  Based on the above, we agree with respondent that the evidence 
does not support finding of fact 23 that he “has not availed himself of 
any services.” We thus disregard that finding. See In re L.H., 378 N.C. 
625, 2021-NCSC-110, ¶ 14 (citing In re J.M., 373 N.C. 352, 358 (2020) 
(disregarding factual findings not supported by the evidence)). But the 
evidence of respondent’s waning engagement and progress since late 
2019 and his lack of contact with DSS throughout 2020 supports findings 
of fact 24 and 25 that respondent “has not fully utilized the services of-
fered” and “has not been willing to work with the DSS social workers.” 

¶ 26  In regards to the trial court’s more specific findings, respondent 
contends that the trial court’s finding of fact 29 that he has not consis-
tently taken steps to become clean and sober is “mostly irrelevant and 
not supported” because he was prescribed medication for ADHD and 
his positive drug screens for amphetamines were thus not indicative of 
substance abuse, and because his positive screens for unprescribed opi-
oids and marijuana occurred more than two years before the termina-
tion hearing. However, as detailed above, the record evidence indicates 
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concerns with respondent’s use of controlled substances, including his 
excessive use of prescribed medications, that contributed to Robert’s 
removal and adjudication as a neglected juvenile. Substance abuse 
was recognized as a concern from the initiation of the case and was 
addressed in respondent’s case plan. Although the evidence shows re-
spondent initially participated in some treatment for medication man-
agement, the evidence was that he had not reported any treatment in 
the year preceding the termination hearing and was a “no-show” for the 
most recent requested drug screen. Finding of fact 29 is supported by 
the record evidence.

¶ 27  Respondent also challenges finding of fact 36 that he “declined 
services as late as December 2, 2019.”4 This date corresponds with the 
December 2019 permanency-planning hearing, after which the trial court 
changed the primary permanent plan for Robert to adoption. Evidence 
presented at the termination hearing indicated that respondent was not 
in substance abuse treatment or participating in services for emotional 
and mental health issues in December 2019, and that he had not followed 
up with his medical issues. Respondent also did not attend DSS’s quar-
terly case plan update as he had done on prior occasions. This evidence 
shows respondent was not engaged in his case plan in December 2019; 
however, it does not show that respondent refused any specific offer of 
services in December 2019. To the extent the trial court found respon-
dent “declined” services in December 2019, we agree with respondent 
that the finding is not supported by the evidence and thus disregard the 
finding. See In re L.H., ¶ 14.

¶ 28  Lastly, respondent challenges the portions of findings of fact 32 
and 55 stating that “the parents have not attempted to create a bond 
between themselves and [Robert] since [Robert] came into foster care” 
and “[Robert] has absolutely no bond at all between himself and his par-
ents.”5 We agree with respondent that the findings are not supported by 
the evidence. The evidence tended to show that DSS facilitated visits to 
maintain the bond between Robert and the parents. Although concerns 
were reported regarding the parents’ repeated tardiness for visits and re-

4. Respondent identifies the challenged finding as finding of fact 35; however, finding 
of fact 35 concerns the mother’s choosing to decline services. Finding of fact 36 addresses 
respondent’s choosing to decline services.

5. Finding of fact 55 appears to be included among the findings made by the trial 
court to support its best-interests determination in the dispositional stage. Thus, it is bind-
ing if supported by competent evidence. See In re C.B., 375 N.C. 556, 560 (2020) (“We 
review the trial court’s dispositional findings of fact to determine whether they are sup-
ported by competent evidence.” (quoting In re J.J.B., 374 N.C. 787, 793 (2020))).
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spondent’s lack of engagement and tendency to fall asleep during visits, 
the evidence was that the parents consistently attended weekly visits in 
2018 and 2019 and attended monthly visits in January and February 2020 
before in-person visitation was suspended for several months because 
of the COVID-19 pandemic. Evidence was presented that the parents 
attended one additional visit with Robert at DSS in June 2020 but then 
failed to respond to attempts to schedule visits in July and August 2020. 
In addition to visits at DSS, the social worker testified that the parents 
had a relationship with the foster parents, which allowed them to have 
“visit[s] outside of the agency” and to participate in telephone and video 
calls with Robert. The social worker was unsure how many visits had 
taken place outside DSS’s supervision, but she explained that the par-
ents would see the foster parents and Robert when the parents attended 
church pre-pandemic, and the parents would communicate with the fos-
ter parents about Robert. The social worker testified that the parents 
have consistently visited with Robert through the foster family, noting 
that she was aware that the parents visited with Robert and the foster 
parents the week before the termination hearing to celebrate Robert’s 
birthday. Furthermore, although there is no testimony specifically con-
cerning the bond between respondent and Robert, contrary to finding 
of fact 55 that there was “absolutely no bond at all between [Robert] 
and his parents,” the social worker testified a bond existed “between 
the child and mom.” We hold the evidence does not support the chal-
lenged portions of findings of fact 32 and 55. Therefore, we disregard 
those challenged portions. See In re L.H., ¶ 14.

¶ 29  Having reviewed respondent’s challenges to the trial court’s find-
ings of fact, we next consider the trial court’s adjudication of grounds  
for termination. 

2. Neglect 

¶ 30  A trial court may terminate parental rights for neglect if it concludes 
the parent has neglected the juvenile within the meaning of N.C.G.S. 
§ 7B-101. N.C.G.S. § 7B-1111(a)(1). A neglected juvenile is defined, in 
pertinent part, as a juvenile “whose parent, guardian, custodian, or care-
taker does not provide proper care, supervision, or discipline . . . or who 
lives in an environment injurious to the juvenile’s welfare.” N.C.G.S.  
§ 7B-101(15) (2019). 

As we have recently explained: “Termination of 
parental rights based upon this statutory ground 
requires a showing of neglect at the time of the ter-
mination hearing or, if the child has been separated 
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from the parent for a long period of time, there must 
be a showing of a likelihood of future neglect by 
the parent. When determining whether such future 
neglect is likely, the district court must consider evi-
dence of changed circumstances occurring between 
the period of past neglect and the time of the termina-
tion hearing.”

In re L.H., ¶ 10 (quoting In re R.L.D., 375 N.C. 838, 841 (2020) (cleaned 
up)); see also In re Ballard, 311 N.C. 708, 715 (1984) (“[E]vidence of 
neglect by a parent prior to losing custody of a child—including an adju-
dication of such neglect—is admissible in subsequent proceedings to 
terminate parental rights. The trial court must also consider any evi-
dence of changed conditions in light of the evidence of prior neglect and 
the probability of a repetition of neglect.”). This Court has held that “[a] 
parent’s failure to make progress in completing a case plan is indicative 
of a likelihood of future neglect.” In re M.A., 374 N.C. 865, 870 (2020) 
(quoting In re M.J.S.M., 257 N.C. App. 633, 637 (2018)).

¶ 31  Here the trial court determined in finding of fact 41 that grounds 
existed to terminate respondent’s parental rights pursuant to N.C.G.S. 
§ 7B-1111(a)(1) “as the child is a neglected juvenile and there is a prob-
ability of [sic] neglect will continue for the forseeable [sic] future . . . be-
cause the father has not addressed the issues that brought the child into 
care.” The trial court additionally concluded that respondent had ne-
glected Robert, and that the neglect was likely to continue in the future. 

¶ 32  Respondent argues that the evidence and the findings of fact do not 
support the trial court’s determination that there was a likelihood of rep-
etition of neglect. His argument is largely based on his assertion that 
he was not responsible for Robert’s removal and prior adjudication as 
a neglected juvenile, which we have rejected, and his challenges to the 
findings of fact.

¶ 33  The record evidence and the trial court’s findings which are sup-
ported by the evidence in this case establish that Robert was removed 
from the home and adjudicated neglected based on both parents’ fail-
ure to properly supervise and provide proper care to Robert, which was  
related to the parents’ abuse of controlled substances. DSS developed a 
case plan with respondent that identified matters he needed to address 
to regain custody of Robert, including issues related substance abuse, 
employment, parenting skills, mental health, housing, and medical care 
for sleep problems, and DSS offered services to respondent. However, 
respondent only partially cooperated with services and with DSS. As 
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a result, the conditions that existed when Robert was removed from 
the home and contributed to Robert’s adjudication as a neglected juve-
nile continued to exist at the time of the termination hearing. We hold 
that the evidence and the findings that respondent failed to correct the 
issues that contributed to Robert’s prior adjudication as a neglected 
juvenile support the trial court’s determination that there was a likeli-
hood of repetition of neglect. Accordingly, the trial court did not err in 
adjudicating neglect as a ground for termination of respondent’s paren-
tal rights pursuant to N.C.G.S. § 7B-1111(a)(1). 

¶ 34  Because “an adjudication of any single ground in N.C.G.S.  
§ 7B-1111(a) is sufficient to support a termination of parental right,” In 
re E.H.P., 372 N.C. at 395 (citing In re Moore, 306 N.C. at 404), we need 
not address respondent’s challenge to the trial court’s adjudication of 
grounds for termination pursuant to N.C.G.S. § 7B-1111(a)(2). 

B. Disposition

¶ 35  If the trial court determines that at least one ground exists to termi-
nate parental rights under N.C.G.S. § 7B-1111(a), “the court proceeds to 
the dispositional stage, at which the court must consider whether it is 
in the best interests of the juvenile to terminate parental rights.” In re 
D.L.W., 368 N.C. at 842 (first citing In re Young, 346 N.C. 244, 247 (1997); 
and then citing N.C.G.S. § 7B-1110). In determining whether termination 
of parental rights is in the juvenile’s best interests,

the court shall consider the following criteria and 
make written findings regarding the following that 
are relevant:

(1) The age of the juvenile.

(2) The likelihood of adoption of the juvenile.

(3) Whether the termination of parental rights 
will aid in the accomplishment of the permanent 
plan for the juvenile.

(4) The bond between the juvenile and the parent.

(5) The quality of the relationship between the 
juvenile and the proposed adoptive parent, guard-
ian, custodian, or other permanent placement.

(6) Any relevant consideration.

N.C.G.S. § 7B-1110(a) (2019). 



468 IN THE SUPREME COURT

IN RE R.G.L.

[379 N.C. 453, 2021-NCSC-155]

¶ 36  “The trial court’s assessment of a juvenile’s best interests at the dis-
positional stage is reviewed solely for abuse of discretion.” In re A.U.D., 
373 N.C. 3, 6 (2019) (citing In re D.L.W. 368 N.C. at 842). “[A]buse of 
discretion results where the court’s ruling is manifestly unsupported by 
reason or is so arbitrary that it could not have been the result of a rea-
soned decision.” In re T.L.H., 368 N.C. 101, 107 (2015) (quoting State  
v. Hennis, 323 N.C. 279, 285 (1988)).

¶ 37  In this case, the trial court issued findings regarding each of the 
relevant criteria. The court found that at the time of the termination 
proceeding, Robert was five years old and had been in foster care for 
twenty-five months; that the likelihood of Robert’s adoption was great, 
as Robert’s foster parents planned to file an adoption proceeding as  
soon as he is legally free for adoption; that the permanent plan for 
Robert was adoption, and termination of parental rights was the last im-
pediment in the accomplishment of the permanent plan; that any bond 
between Robert and respondent was not significant;6 that the foster 
parents were very involved with Robert, and the bond between Robert 
and the foster parents was very strong; and that the foster parents had 
sufficient means to care for Robert. Respondent does not challenge any 
of these findings, and these findings are thus binding on appeal. See In re 
A.K.O., 375 N.C. 698, 702 (2020) (“Dispositional findings not challenged by 
respondents are binding on appeal.” (citing In re Z.L.W., 372 N.C. at 437)). 

¶ 38  Respondent instead contends the trial court abused its discretion 
in making its best-interests determination because the court “misappre-
hended two key points of law.” Neither argument directly addresses the 
trial court’s written findings or its consideration of the findings in sup-
port of its best-interests determination.

¶ 39  Respondent first argues the trial court erred when it set adop-
tion as a concurrent permanent plan for Robert in the 3 February 
2020 order from the 2 December 2019 permanency-planning hearing. 
Respondent directs this Court’s attention to the trial court’s finding in 
the permanency-planning review order that “[g]uardianship would not 
be an appropriate plan, as there are no identified relatives to fill that 
need,” and he argues the trial court misapprehended the law because it 
is not necessary that a guardian be a relative. See N.C.G.S. § 7B-600(b) 
(2019) (contemplating the “appointment of a relative or other suitable 
person as guardian”). Respondent contends guardianship would have 
been the “ideal situation” in this case. 

6. We do not consider the challenged portion of finding of fact 55 that there is abso-
lutely no bond between Robert and the parents because we have determined that portion 
of the finding is not supported by the evidence.
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¶ 40  Although respondent notes that there was no right of appeal from 
the order changing Robert’s permanent plan, see N.C.G.S. § 7B-1001(a1) 
(2019), he argues the issue is properly before this Court pursuant to 
N.C.G.S. § 1-278 because the trial court had to consider Robert’s per-
manent plan in finding that termination of parental rights would aid in 
accomplishing the permanent plan. See N.C.G.S. § 1-278 (2019) (“Upon 
an appeal from a judgment, the court may review any intermediate order 
involving the merits and necessarily affecting the judgment.”). But the 
courts have long required a timely objection when review of an inter-
mediate order is later sought pursuant to N.C.G.S. § 1-278. See Tinajero  
v. Balfour Beatty Infrastructure, Inc., 233 N.C. App. 748, 757 (2014)  
(citing Brooks v. Wal-Mart Stores, Inc., 139 N.C. App. 637, 641–42 
(2000)). The record in this case contains no indication that respondent 
previously objected to, or contested, the trial court’s exclusion of guard-
ianship as a permanent plan for Robert based on any alleged misappre-
hension of the law. The challenged finding was initially made months 
before the termination hearing, and similar findings were repeated in 
subsequent permanency-planning orders. Therefore, we do not consider 
respondent’s collateral attack on the permanency-planning order. 

¶ 41  Moreover, we note that this Court has rejected arguments regarding 
the consideration of dispositional alternatives at this stage of a termina-
tion proceeding. See In re Z.L.W., 372 N.C. at 438 (rejecting a parent’s 
argument that the trial court should have considered dispositional alter-
natives, such as granting guardianship or custody to the foster family, 
in order to leave a legal avenue for the children to maintain a relation-
ship with the parent). Although the trial court may consider alternative 
dispositions, see In re S.D.C., 373 N.C. 285, 290 (2020) (explaining that 
the trial court “may treat the availability of a relative placement as a 
‘relevant consideration’ [under N.C.G.S. § 7B-1110(a)(6)] in determining 
whether termination of a parent’s parental rights is in the child’s best 
interests”), it is not required to do so. 

While the stated policy of the Juvenile Code is to pre-
vent the unnecessary or inappropriate separation of 
juveniles from their parents, we note that the best 
interests of the juvenile are of paramount consider-
ation by the court and when it is not in the juvenile’s 
best interest to be returned home, the juvenile will be 
placed in a safe, permanent home within a reasonable 
amount of time.

In re Z.L.W., 372 N.C. at 438 (cleaned up). Accordingly, when it is clear 
from the termination order that the trial court considered the relevant 
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dispositional criteria, made proper findings, and made a reasoned deter-
mination that termination of parental rights was in the juvenile’s best 
interest, as the trial court did in the instant case, an appellate court 
should not second-guess the trial court’s best-interests determination. 

¶ 42  Lastly, respondent argues the trial court misapprehended the legal 
effect of termination of parental rights when it stated

Furthermore, I’m going to make a finding that this ter-
mination serves a dual purpose of looking after the 
best interest of the minor child by being in a more 
stable environment while, at the same time, allow-
ing him to keep contact with his biological parents, 
which is not something that we see every day.

Because “[a]n order terminating the parental rights completely and 
permanently terminates all rights and obligations of the parent to the 
juvenile and of the juvenile to the parent arising from the parental rela-
tionship,” N.C.G.S. § 7B-1112 (2019), respondent contends the court’s 
statement amounts to a misapprehension of the law and an abuse of 
discretion in the best-interests determination.

¶ 43  Despite the trial court’s statement at the termination hearing, 
the court made no such finding in the termination order. As detailed 
above, the trial court made findings on the relevant criteria in N.C.G.S. 
§ 7B-1110(a) in support of its determination that termination of paren-
tal rights was in Robert’s best interests. Additionally, we do not believe 
the court’s statement amounts to a misapprehension of the law. There 
was no indication that the trial court misunderstood the legal effect of 
termination of parental rights. The court’s statement instead specifically 
acknowledges the unique circumstances in this case, in which the fos-
ter father, who was also the prospective adoptive father, testified to the 
family’s openness to facilitating an ongoing connection between Robert 
and his biological parents, unless it was unsafe to do so. We understand 
the court’s statement to be that termination of parental rights was in 
Robert’s best interests, but that termination in this case did not neces-
sarily foreclose the possibility that Robert would keep in contact with 
his biological parents given the foster parents’ values. Accordingly, we 
reject respondent’s argument that the trial court misapprehended the 
legal effect of terminating his parental rights. 

¶ 44  A review of the termination order shows that the trial court con-
sidered the relevant dispositional criteria in N.C.G.S. § 7B-1110(a) and 
made a reasoned determination based on those criteria that termination 
of respondent’s parental rights in Robert was in Robert’s best interests. 
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Because the trial court did not abuse its discretion, we uphold the trial 
court’s best-interests determination. 

III.  Conclusion

¶ 45  The trial court did not err in adjudicating neglect as a ground for ter-
mination pursuant to N.C.G.S. § 7B-1111(a)(1) and did not abuse its dis-
cretion in determining that termination of respondent’s parental rights 
was in Robert’s best interests. Therefore, we affirm the trial court’s ter-
mination order.

AFFIRMED.

IN THE MATTER Of S.G.S. 

No. 169A21

Filed 17 December 2021

Termination of Parental Rights—no-merit brief—multiple grounds 
for termination

The trial court’s order terminating a mother’s parental rights to 
her daughter on the grounds of neglect and failure to make reason-
able progress was affirmed where her counsel filed a no-merit brief 
and the termination order was supported by clear, cogent, and con-
vincing evidence and based upon proper legal grounds.

Appeal pursuant to N.C.G.S. § 7B-1001(a1)(1) from orders entered 
on 29 February 2021 by Judge J. Calvin Chandler in District Court, 
Brunswick County. This matter was calendared for argument in the 
Supreme Court on 12 November 2021, but was determined on the record 
and briefs without oral argument pursuant to Rule 30(f) of the North 
Carolina Rules of Appellate Procedure.

Jane R. Thompson for petitioner-appellee Brunswick County 
Department of Social Services.

Brian C. Bernhardt for appellee guardian ad litem.

Sydney Batch for respondent-appellant mother.

PER CURIAM.
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¶ 1  Respondent-mother Sally C. has had a lengthy history of substance 
abuse. On 6 June 2009, S.G.S.1 was born to respondent-mother and 
the father, Sean S.2 After receiving a report that Sarah, who was near-
ly two years old, had been seen walking around a parking lot without 
proper supervision at a time when respondent-mother appeared to be 
under the influence of an impairing substance, the Brunswick County 
Department of Social Services filed a petition on 21 March 2011 alleg-
ing that Sarah was a neglected and dependent juvenile and obtained the 
entry of an order placing Sarah in nonsecure custody. On 19 April 2011, 
respondent-mother consented to the entry of an adjudication order 
signed by Judge Sherry Dew Tyler in which Sarah was found to be a ne-
glected juvenile on the basis of respondent-mother’s substance abuse. In 
a separate dispositional order, Judge Tyler ordered respondent-mother 
to comply with her case plan, which required respondent-mother to ob-
tain a substance abuse assessment and comply with all resulting rec-
ommendations, attend all substance abuse-related appointments and 
therapy sessions, participate in random drug screens, and take no medi-
cations that had not been prescribed for her. As a result of the fact that 
respondent-mother had actively attempted to satisfy the requirements of 
her case plan, Sarah was returned to respondent-mother’s physical cus-
tody on 14 June 2011. On or about 27 September 2011, Judge Tyler signed 
an order returning Sarah to respondent-mother’s legal custody as well.

¶ 2  On 10 June 2012, respondent-mother was charged with driving 
while subject to an impairing substance and driving while license 
revoked. Following a home visit conducted by two social workers on  
19 June 2012, during which Sarah was outside the residence without  
proper supervision, respondent-mother was impaired, and respondent- 
mother admitted that she had sold her prescription medications in ex-
change for care for Sarah, DSS filed a second petition alleging that Sarah 
was a neglected and dependent juvenile and obtained the entry of an 
order placing Sarah in nonsecure custody. After respondent-mother ac-
knowledged that she was unable to provide proper care for Sarah or 
identify anyone who could provide such care, Judge Tyler entered orders 
on 13 August 2012 finding Sarah to be a neglected juvenile and order-
ing respondent-mother to comply with the provisions of her case plan, 

1. S.G.S. will be referred to throughout the remainder of this opinion as Sarah, which 
is a pseudonym used for ease of reading and to protect the juvenile’s privacy.

2. Although the father was involved in the proceedings that led to the entry of the 
challenged termination orders, our opinion focuses upon the situation with respect to re-
spondent-mother given that she is the only one of Sarah’s parents who has challenged the 
lawfulness of the trial court’s termination orders on appeal to this Court.
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which required respondent-mother to enter into a long-term in-patient 
substance abuse treatment facility, attend all substance abuse-related 
appointments and therapy sessions while awaiting admission to a 
long-term treatment facility, participate in random drug screens, refrain 
from taking any medications in the absence of a prescription, attend 
parenting classes and demonstrate the ability to use the skills that she 
had learned in those classes, and visit with Sarah.

¶ 3  Although respondent-mother refused to enter in-patient substance 
abuse treatment, she did agree to an alternative treatment proposal and 
was subsequently ordered to complete intensive outpatient substance 
abuse treatment. In an order entered on 15 December 2012 following 
a review hearing held on 27 November 2012, Judge Tyler authorized 
Sarah’s trial placement in respondent-mother’s home. On 17 April 2013, 
Judge Tyler authorized Sarah’s return to respondent-mother’s custody.

¶ 4  On 13 January 2014, DSS filed yet another petition alleging that Sarah 
was a neglected and dependent juvenile and obtained the entry of an or-
der taking Sarah into nonsecure custody, with the filing of this petition 
having been precipitated by respondent-mother’s 9 January 2014 arrest 
for possessing heroin, misdemeanor possession of controlled substanc-
es, driving while impaired, resisting a public officer, misdemeanor child 
abuse, and possession of drug paraphernalia. On 26 March 2014, Judge 
Tyler (now Prince) entered an adjudication order finding that Sarah was 
a neglected and dependent juvenile based upon respondent-mother’s 
ongoing substance abuse problems. In a separate dispositional order 
entered on the same day, Judge Prince ordered respondent-mother to  
work with DSS to develop an appropriate case plan, with the plan  
to which respondent-mother eventually agreed having required her to en-
ter in-patient substance abuse treatment, attend substance abuse group 
meetings until she actually entered in-patient treatment, attend all rec-
ommended substance abuse-related appointments and therapy sessions 
following her discharge from in-patient treatment, participate in random 
drug screens, refrain from taking any medications other than those that 
had been prescribed for her, attend parenting classes and demonstrate 
the ability to use the skills that she had learned in those classes, visit 
with Sarah and attend the child’s medical and school-related appoint-
ments, provide financial support for Sarah, and seek employment fol-
lowing her release from in-patient treatment. After respondent-mother 
tested positive for the presence of drugs in April and May 2014, had been 
asked to leave the in-patient treatment facility, and was incarcerated 
during the months between August and December 2014, Judge Prince 
authorized DSS to cease making further efforts to reunify Sarah with 
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respondent-mother and directed DSS to begin a trial home placement 
during which Sarah would live with her father.

¶ 5  In April 2015, respondent-mother was released from incarceration 
and the father relapsed. On 20 May 2015, DSS filed a fourth juvenile peti-
tion in which it alleged that Sarah was a neglected and dependent juve-
nile in light of the fact that the father had left his employment and was 
having difficulties with substance abuse. On or about 26 June 2015, Judge 
W. Fred Gore entered an order changing the permanent plan for Sarah to 
one of guardianship or adoption and authorizing DSS to cease attempt-
ing to reunify Sarah with the father and prohibiting either parent from 
visiting with Sarah. Subsequently, DSS learned that respondent-mother 
had relapsed.

¶ 6  After realizing that she was pregnant, respondent-mother entered 
a one-year residential substance abuse treatment program for pregnant 
women on 16 September 2015. In the meantime, Sarah was admitted to 
Holly Hill Hospital with a diagnosis of post-traumatic stress disorder, 
reactive attachment disorder, and alienation-deficit/hyperactivity disor-
der. On 4 February 2016, respondent-mother relinquished her parental 
rights in Sarah in favor of respondent-mother’s brother. However, given 
that respondent-mother’s brother was unable to adopt Sarah, Judge Gore 
made respondent-mother’s brother Sarah’s guardian on 2 September 2016.

¶ 7  At some point after 2 September 2016, respondent-mother regained 
physical custody of Sarah in violation of the guardianship order, at 
which point Sarah began missing school and respondent-mother refused 
to work with the personnel at Sarah’s school. In the aftermath of an inci-
dent in which respondent-mother was found in an unresponsive condi-
tion by Sarah’s speech therapist, DSS filed a fifth petition alleging that 
Sarah was a neglected and dependent juvenile and obtained the entry 
of an order taking Sarah into nonsecure custody. After a hearing held 
on 9 July 2019, Judge Gore entered an order on or about 31 July 2019  
finding that Sarah was a neglected and dependent juvenile and terminat-
ing the brother’s guardianship. Although respondent-mother entered into 
yet another case plan, pursuant to which she was obligated to address 
her substance abuse difficulties, emotional and mental health problems, 
deficient parenting skills, and housing and employment-related issues, 
on 13 May 2019, her participation in substance abuse treatment became 
“stagnant” and the frequency of the treatment that she needed did not 
diminish. As a result, Judge Gore entered an order on 18 December 2019 
changing the permanent plan for Sarah to a primary plan of adoption 
and a secondary plan of guardianship and authorizing DSS to cease mak-
ing any effort to reunify Sarah with either parent. In the same month, 
respondent-mother was incarcerated yet again.
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¶ 8  On or about 15 July 2020, DSS filed a petition alleging that 
respondent-mother’s parental rights in Sarah were subject to termina-
tion on the basis of neglect, N.C.G.S. § 7B-1111(a)(1) (2019), and failure 
to make reasonable progress toward correcting the conditions that had 
led to Sarah’s removal from the family home, N.C.G.S. § 7B-1111(a)(2),3 

and that the termination of respondent-mother’s parental rights would 
be in Sarah’s best interests.4 The issues raised by the termination peti-
tion came on for hearing before the trial court at the 28 and 29 January 
2021 sessions of District Court, Brunswick County. At the time of the 
termination hearing, respondent-mother remained incarcerated. On 
29 February 2021, the trial court entered an adjudication order finding 
that respondent-mother’s parental rights in Sarah were subject to ter-
mination on the basis of neglect, N.C.G.S. § 7B-1111(a)(1), and failure 
to make reasonable progress toward correcting the conditions that had 
led to Sarah’s removal from the family home, N.C.G.S. § 7B-1111(a)(2). 
On the same date, the trial court entered a dispositional order conclud-
ing that the termination of respondent-mother’s parental rights would be 
in Sarah’s best interests and terminating respondent-mother’s parental 
rights in Sarah.5 Respondent-mother noted an appeal to the Court of 
Appeals from the trial court’s termination order.6 

3. Although DSS asserted that Sarah was a dependent juvenile as defined in N.C.G.S. 
§ 7B-101(9), it did not expressly allege that respondent-mother’s parental rights in Sarah 
were subject to termination on the basis of dependency, N.C.G.S. § 7B-1111(a)(6) (2019).

4. In spite of the fact that the petition correctly listed Sarah’s name in the caption 
and although a copy of Sarah’s birth certificate was attached to the termination petition, 
DSS alleged in Paragraph 3 of the termination petition that the name of the child at issue in 
this case was S.K.L. After recognizing this error, the parties executed a pre-hearing stipula-
tion in which, among other things, they consented to an amendment to Paragraph No. 3 of 
the termination petition to correctly state Sarah’s name.

5. In addition, the trial court terminated the father’s parental rights in Sarah. In view 
of the fact that the father has not sought appellate review of the trial court’s termination 
orders by this Court, we will refrain from discussing the provisions of the trial court’s 
termination orders as they relate to the father any further in this opinion.

6. Although respondent-mother’s notice of appeal, which indicated that her appeal 
had been taken to the Court of Appeals rather than this Court, was defective, neither 
DSS nor the guardian ad litem has sought the dismissal of respondent-mother’s appeal or 
lodged any other challenge to the Court’s jurisdiction over this case. As a result, we elect, 
in the exercise of our discretion, to treat the record on appeal as a petition seeking the 
issuance of a writ of certiorari and to allow that petition, Anderson v. Hollifield, 345 N.C. 
480, 482 (1997) (holding that “an appellate court [has] the authority to review the merits 
of an appeal by certiorari even if the party has failed to file notice of appeal in a timely 
manner”), in order to reach the merits of respondent-mother’s challenge to the trial court’s 
termination orders.
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¶ 9  Respondent-mother’s appellate counsel has filed a no-merit brief 
on her client’s behalf. In that brief, respondent-mother’s appellate 
counsel identified a number of issues that could potentially provide a 
basis for challenging the lawfulness of the trial court’s termination or-
der, including whether the trial court had erred by determining that 
respondent-mother’s parental rights in Sarah were subject to termina-
tion on the basis of neglect pursuant to N.C.G.S. § 7B-1111(a)(1) and 
whether the trial court abused its discretion in determining that the ter-
mination of respondent-mother’s parental rights would be in Sarah’s best 
interests. Ultimately, however, the respondent-mother’s appellate coun-
sel concluded that there was no non-frivolous basis for challenging the 
lawfulness of the trial court’s determination that respondent-mother’s 
parental rights in Sarah were subject to termination on the basis of 
neglect, N.C.G.S. § 7B-1111(a)(1),7 and that, since the trial court’s ter-
mination orders contained findings of fact that were supported by the 
record evidence relating to the relevant dispositional factors delineat-
ed in N.C.G.S. § 7B-1110(a) and since the trial court’s findings of fact 
provided adequate support for its dispositional decision,8 there was no 
non-frivolous basis for challenging the lawfulness of the trial court’s 
decision that the termination of respondent-mother’s parental rights 
would be in Sarah’s best interests. Although respondent-mother’s appel-
late counsel communicated with respondent-mother for the purpose of 

7. Among other things, appellate counsel for respondent-mother noted that, while 
respondent-mother had experienced brief periods of sobriety and had plans to maintain 
sobriety and obtain employment, she remained incarcerated at the time of the termination 
hearing; had not successfully completed a number of court-ordered services, including 
substance abuse treatment; had regularly failed to submit to random drug screens and 
did not take her medications as prescribed; and had failed to show that she could provide 
proper care for Sarah despite completing parenting classes and having had the child re-
turned, either legally or physically, to her custody on three different occasions.

8. In concluding that the trial court did not abuse its discretion in concluding that 
the termination of respondent-mother’s parental rights would be in Sarah’s best interests, 
appellate counsel for respondent-mother pointed out that Sarah was two years old at the 
time that she had been initially removed from her parents’ custody; that she had been in 
respondent-mother’s custody on three different occasions after her initial removal from 
the family home; that Sarah had experienced eleven placements; that her mental health 
had deteriorated to the point that she had been diagnosed with post-traumatic stress dis-
order and reactive attachment disorder and had been committed to a mental health facility 
on one occasion; that, even though Sarah was not in a pre-adoptive placement at the time 
of the termination hearing, DSS believed that an adoptive home could be found for Sarah; 
that Sarah wanted to be adopted if she could not return to respondent-mother’s care; that, 
as a result of her incarceration, respondent-mother had not visited with Sarah for months 
as of the date of the termination hearing; and that respondent-mother had only visited 
Sarah sporadically before entering custody.
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advising respondent-mother that she had a right to file pro se written 
arguments for the Court’s consideration and provided respondent- 
mother with the materials necessary to make such a filing, 
respondent-mother failed to submit any written arguments to the 
Court. Both DSS and the guardian ad litem filed briefs expressing agree-
ment with the conclusion reached by respondent-mother’s appellate 
counsel that the record did not disclose the existence of any arguably 
meritorious basis for challenging the lawfulness of the trial court’s ter-
mination orders in this case.

¶ 10  This Court independently reviews issues identified by counsel in a 
no-merit brief filed pursuant to N.C. R. App. P. 3.1(e) for the purpose of 
determining if any of those issues have potential merit. In re L.E.M., 372 
N.C. 396, 402 (2019). After a careful review of the issues identified in 
the no-merit brief filed by respondent-mother’s appellate counsel in this 
case in light of the record and the applicable law, we are satisfied that 
the findings of fact contained in the trial court’s termination orders have 
ample record support and that the trial court did not err in the course 
of determining that respondent-mother’s parental rights in Sarah were 
subject to termination and that the termination of respondent-mother’s 
parental rights would be in Sarah’s best interests. As a result, we affirm 
the trial court’s orders terminating respondent-mother’s parental rights 
in Sarah.

AFFIRMED.
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IN THE MATTER OF S.J., V.J., L.J., R.J., C.J. 

No. 275A21

Filed 17 December 2021

Termination of Parental Rights—no-merit brief—multiple grounds 
for termination

The trial court’s order terminating a father’s parental rights to his 
five children on the grounds of neglect, failure to make reasonable 
progress, and failure to pay a reasonable portion of the cost of car-
ing for the children was affirmed where his counsel filed a no-merit 
brief and the termination order was supported by clear, cogent, and 
convincing evidence and based upon proper legal grounds.

Appeal pursuant to N.C.G.S. § 7B-1001(a1)(1) from an order entered 
on 21 April 2021 by Judge Angelica C. McIntyre in District Court, Robeson 
County. This matter was calendared for argument in the Supreme Court 
on 12 November 2021 but determined on the record and briefs with-
out oral argument pursuant to Rule 30(f) of the North Carolina Rules of 
Appellate Procedure.

Sydney Batch for respondent-appellant father.

J. Edward Yeager, Jr. for petitioner-appellee Robeson County 
Department of Social Services.

Carrie A. Hanger for appellee guardian ad litem. 

EARLS, Justice.

¶ 1  Respondent appeals from an order entered on 21 April 2021 by the 
District Court, Robeson County, terminating his parental rights in his mi-
nor children “Sarah,” “Victor,” “Leo,” “Ryder,” and “Colby.”1 After careful 
review, we affirm.

¶ 2  Respondent become involved with the Robeson County Department 
of Social Services (DSS) due to reports that he was violent with the chil-
dren’s mother in June 2012. In April 2014, he was arrested following a 

1. A pseudonym is used in this opinion to protect the juvenile’s identity and for ease 
of reading.
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high-speed car chase. Two of respondent’s children were in the vehicle 
when he was apprehended, and respondent had been “drinking all day.” 
After conducting a hearing on 21 January 2015, the trial court entered an 
order adjudicating the children to be neglected juveniles based on both 
parents’ substance abuse issues and allegations of domestic violence. 
The children were eventually returned to their mother’s custody. After 
a hearing on 6 February 2019, the children were again adjudicated to 
be neglected, again based on substance abuse issues and allegations of 
domestic violence involving both parents. 

¶ 3  Respondent entered into a case plan. Initially, he made significant 
progress, and in June 2019, the children were returned to the care of 
respondent and their mother on a trial basis. However, in September, 
the placement was disrupted after DSS received a referral alleging on-
going substance abuse and domestic violence issues involving both 
parents. On 21 May 2020, DSS filed a petition to terminate both par-
ents’ parental rights. 

¶ 4  The trial court conducted a hearing on DSS’s termination petition on 
18 February 2021. Respondent was not present. At the conclusion of the 
hearing, the trial court entered an order concluding that grounds exist-
ed to terminate respondent’s parental rights on the grounds of neglect, 
N.C.G.S. § 7B-1111(a)(1), willful failure to make reasonable progress 
to correct the conditions which led to the juveniles’ removal, N.C.G.S.  
§ 7B-1111(a)(2), and willful failure to pay a reasonable portion of the 
cost of caring for the juveniles, N.C.G.S. § 7B-1111(a)(3). The court fur-
ther concluded that it was in the best interests of all five juveniles to ter-
minate respondent’s parental rights. After the order terminating parental 
rights was entered, respondent timely filed a notice of appeal.2 

¶ 5  On appeal, counsel for respondent filed a no-merit brief on her cli-
ent’s behalf under Rule 3.1(e) of the North Carolina Rules of Appellate 
Procedure. Counsel advised respondent of his right to file pro se written 
arguments on his own behalf and provided him with the documents nec-
essary to do so. See N.C. R. App. P. 3.1(e). Respondent has not submitted 
written arguments to this Court.

¶ 6  This Court independently reviews issues identified by counsel in a 
no-merit brief filed pursuant to Appellate Rule 3.1(e). In re L.E.M., 372 
N.C. 396, 402 (2019). In this case, respondent’s counsel represented that 

2. The trial court also terminated the parental rights of the juveniles’ mother and an 
unknown father. Neither the juveniles’ mother nor the unknown father timely filed a notice 
of appeal of the termination order, and thus they are not parties to this appeal.
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after thoroughly reviewing the record, she had determined that “there is 
no issue of merit on which to base an argument for relief and that this 
appeal would be frivolous.” 

¶ 7  The termination of parental rights is a two-stage process consist-
ing of an adjudicatory stage and a dispositional stage. See N.C.G.S.  
§§ 7B-1109, -1110 (2019). If, during the adjudicatory stage, the trial court 
finds grounds to terminate parental rights under N.C.G.S. § 7B-1111(a), 
the trial court proceeds to the dispositional stage, where it is tasked with 
determining whether termination of parental rights is in the best inter-
ests of the juvenile. See, e.g., In re E.S., 378 N.C. 8, 2021-NCSC-72, ¶ 11. 
“We review a trial court’s adjudication of grounds to terminate parental 
rights to determine whether the findings are supported by clear, cogent 
and convincing evidence and the findings support the conclusions of 
law.” In re R.L.D., 375 N.C. 838, 840 (2020) (cleaned up). “The trial court’s 
assessment of a juvenile’s best interests at the dispositional stage is re-
viewed solely for abuse of discretion.” In re A.U.D., 373 N.C. 3, 6 (2019).

¶ 8  With regard to the trial court’s adjudicatory order, counsel for  
respondent acknowledges that competent evidence supports the trial  
court’s findings of fact and that these findings of fact support the  
trial court’s conclusion of law that respondent neglected the juveniles 
within the meaning of N.C.G.S. § 7B-1111(a)(1). A petitioner may establish 
that grounds exist to terminate a respondent-parent’s parental rights on 
the grounds of neglect in one of two ways. First, if the respondent-parent 
maintained custody of the juvenile until near to the time that termina-
tion proceedings were initiated, the petitioner must prove that the 
respondent-parent was neglecting the juvenile as that term is defined in 
N.C.G.S. § 7B-101(15). See In re R.L.D., 375 N.C. 838, n.3 (2020). Second, 
if the juvenile “has not been in the custody of the parent for a signifi-
cant period of time prior to the termination hearing,” the petitioner must 
“make[ ] a showing of past neglect and a likelihood of future neglect by 
the parent.” In re N.D.A., 373 N.C. 71, 80 (2019) (cleaned up).

¶ 9  Here, the trial court order established that all five juveniles had pre-
viously been adjudicated to be neglected juveniles. In the years following 
this adjudication, respondent was again arrested for driving while intoxi-
cated with his children in the vehicle. In 2018 alone, he was charged with 
driving while intoxicated on four occasions. Respondent was provided 
the opportunity to care for his children during a “trial home placement” 
by order of the trial court on 27 June 2019. However, on 11 September 
2019 DSS received a referral alleging ongoing substance abuse and  
domestic violence issues involving both parents. Respondent admit-
ted to DSS that he was still smoking marijuana. He subsequently tested 
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positive for marijuana and gabapentin, an anticonvulsant prescription 
medication. This evidence supports the trial court’s finding that there ex-
isted “a high likelihood that the neglect would continue” if the children 
were returned to respondent’s care. The trial court’s findings regarding 
past neglect and the likelihood of future neglect are sufficient to support 
its conclusion that grounds existed to terminate respondent’s parental 
rights on the basis of neglect.

¶ 10  “Because only one ground is needed to support termination,” In re 
A.L., 378 N.C. 396, 2021-NCSC-92, ¶ 15, we turn to our review of the 
trial court’s dispositional findings and conclusions. At the dispositional 
stage of a termination proceeding, the trial court is tasked with de-
ciding “whether terminating the parent’s rights is in the juvenile’s best  
interest.” N.C.G.S. § 7B-1110. Subsection 7B-1110 further provides that the  
trial court 

shall consider the following criteria and make written 
findings regarding the following that are relevant:

(1) The age of the juvenile.

(2) The likelihood of adoption of the juvenile.

(3) Whether the termination of parental rights 
will aid in the accomplishment of the permanent 
plan for the juvenile.

(4) The bond between the juvenile and the parent.

(5) The quality of the relationship between the 
juvenile and the proposed adoptive parent, guard-
ian, custodian, or other permanent placement.

(6) Any relevant consideration.

Id. 

¶ 11  With regard to the trial court’s dispositional order, counsel for re-
spondent acknowledges that the trial court addressed the criteria set 
forth in N.C.G.S. § 7B-1110 and that, based on the trial court’s factual 
findings which are supported by evidence in the record, the trial court 
did not abuse its discretion in concluding that it was in the juveniles’ 
best interests to terminate respondent’s parental rights. Here, the trial 
court found that all five children were residing in appropriate place-
ments where they were bonded to their caretakers, that the likelihood 
the children would be adopted was “extremely high,” that there was “no 
bond” between the children and respondent, and that termination of re-
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spondent’s parental rights would “help achieve the permanent plan [of 
adoption] for the minor children.” As counsel for respondent acknowl-
edges, these findings are supported by the record and address the crite-
ria provided under N.C.G.S. § 7B-1110. Accordingly, we conclude that 
“the trial court’s decision on this matter was not so manifestly unsup-
ported by reason as to constitute an abuse of discretion.” In re E.S., 378 
N.C. 8, 2021-NCSC-72, ¶ 24. 

¶ 12  Having considered the entire record and the issues identified in the 
no-merit brief, we affirm the trial court’s order terminating respondent’s 
parental rights.

AFFIRMED.

IN THE MATTER OF T.I.S., E.J.S., K.J.S. 

No. 320A21

Filed 17 December 2021

Termination of Parental Rights—no-merit brief—multiple grounds 
for termination

The termination of a mother’s parental rights to her three chil-
dren on multiple grounds was affirmed where her counsel filed a 
no-merit brief, the trial court’s order was supported by clear, cogent, 
and convincing evidence, and the termination order was based on 
proper legal grounds.

Appeal pursuant to N.C.G.S. § 7B-1001(a1)(1) from an order entered 
on 10 May 2021 by Judge Nathaniel M. Knust in District Court, Cabarrus 
County. This matter was calendared for argument in the Supreme Court 
on 6 December 2021 but determined on the record and briefs without 
oral argument pursuant to Rule 30(f) of the North Carolina Rules of 
Appellate Procedure.

Hartsell & Williams, PA, by E. Garrison White, for petitioner-
appellee Cabarrus County Department of Human Services.

Manning, Fulton & Skinner, P.A., by Michael S. Harrell, for appel-
lee Guardian ad Litem.
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Richard Croutharmel for respondent-appellant mother.

NEWBY, Chief Justice.

¶ 1  Respondent-mother appeals from the trial court’s order terminating 
her parental rights to T.I.S. (Timmy), E.J.S. (Eddie), and K.J.S. (Kenny).1 
Counsel for respondent has filed a no-merit brief under Rule 3.1(e) of 
the North Carolina Rules of Appellate Procedure. We conclude that the 
issues identified by counsel in respondent’s brief as arguably supporting 
the appeal are meritless and therefore affirm the trial court’s order. 

¶ 2  This case arises from a termination action filed by Cabarrus County 
Department of Human Services (DHS). Timmy, Eddie, and Kenny were 
born on 25 March 2011, 23 August 2014, and 20 October 2019, respec-
tively. Eddie’s father was deceased at the time of the termination hear-
ing; the fathers of Timmy and Kenny are unknown. On 23 May 2019, 
DHS obtained nonsecure custody of Timmy and Eddie and filed juvenile 
petitions alleging they were neglected and dependent juveniles. The pe-
titions alleged that respondent continually tested positive for a variety 
of different drugs, that Timmy was routinely late or absent from school, 
and that Eddie’s teeth had severe decay and appeared to be broken off. 
Timmy, Eddie, and their older brother2 were adjudicated neglected and 
dependent juveniles on 2 October 2019. When Kenny was born several 
weeks later, he tested positive for methadone and opiates. DHS then 
filed a juvenile petition alleging that Kenny was a neglected juvenile. 
Kenny was adjudicated a neglected juvenile on 21 February 2020 and 
placed in DHS custody.

¶ 3  Respondent’s reunification case plan included a substance abuse 
assessment, signing releases for DHS to access her service provider re-
cords, random drug screens, a psychological parenting evaluation, ob-
taining and maintaining housing and income sufficient for herself and 
the children, and maintaining contact with DHS. Respondent completed 
a substance abuse assessment on 21 January 2020, which recommend-
ed that she attend a forty-hour program with individual counseling. 
After attending only one session, respondent was discharged from the  
program for missing several consecutive sessions. Respondent later test-
ed positive for morphine, methadone, and tramadol. Respondent contin-

1. Pseudonyms are used in this opinion to protect the juveniles’ identities and for 
ease of reading.

2. The older brother is not a part of this appeal.
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ued to live with her father in the home from which the children were 
removed, failed to secure steady employment, and stopped participating 
in meetings with DHS after March 2020.

¶ 4  On 4 November 2020, DHS filed motions to terminate respondent’s 
parental rights to Timmy, Eddie, and Kenny. Following a termination 
hearing on 18 March 2021, the trial court entered an order on 10 May 
2021 in which it concluded grounds existed to terminate respondent’s 
parental rights on the grounds of neglect, willfully leaving the juveniles 
in foster care or placement outside the home without correcting the con-
ditions which led to their removal, willfully failing to pay a reasonable 
portion of the costs of care for the juveniles, dependency, and willful 
abandonment. N.C.G.S. §§ 7B-1111(a)(1), (2), (3), (6), (7) (2019). The 
trial court further concluded it was in the juveniles’ best interests that 
respondent’s parental rights be terminated. Accordingly, the trial court 
terminated respondent’s parental rights to Timmy, Eddie, and Kenny.

¶ 5  Counsel for respondent filed a no-merit brief on his client’s behalf 
under Rule 3.1(e) of the Rules of Appellate Procedure. Counsel identi-
fied two issues that could arguably support an appeal but also explained 
why he believed these issues lack merit. Specifically, counsel argues 
respondent has made some efforts to improve her situation for the 
children’s benefit but concedes that he can muster no non frivolous argu-
ment for refuting the trial court’s adjudication on the ground of N.C.G.S.  
§ 7B-1111(a)(2). Counsel also states that he cannot argue in good faith 
that the trial court abused its discretion in finding termination of respon-
dent’s parental rights to be in the children’s best interests. Counsel has 
advised respondent of her right to file pro se written arguments on her 
own behalf and provided her with the documents necessary to do so. 
Respondent has not submitted written arguments to this Court.

¶ 6  We carefully and independently review issues identified by counsel 
in a no merit brief filed under Rule 3.1(e) in light of the entire record. In 
re L.E.M., 372 N.C. 396, 402, 831 S.E.2d 341, 345 (2019). After conducting 
this review, we are satisfied the trial court’s 10 May 2021 order is sup-
ported by clear, cogent, and convincing evidence and based on proper 
legal grounds. Accordingly, we affirm the trial court’s order terminating 
respondent’s parental rights.

AFFIRMED.
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IN THE MATTER OF Z.J.M. 

No. 162A21

Filed 17 December 2021

Termination of Parental Rights—no-merit brief—failure to 
legitimate

The termination of a father’s parental rights to his son on the 
grounds of failure to legitimate was affirmed where his counsel 
filed a no-merit brief and the termination order was supported 
by clear, cogent, and convincing evidence and based upon proper  
legal grounds.

Appeal pursuant to N.C.G.S. § 7B-1001(a1)(1) from an order entered 
on 24 March 2021 by Judge V.A. Davidian III in District Court, Wake 
County. This matter was calendared for argument in the Supreme Court 
on 12 November 2021 but determined on the record and brief without 
oral argument pursuant to Rule 30(f) of the North Carolina Rules of 
Appellate Procedure. 

No brief for petitioner-appellee Amazing Grace Adoptions.

Mary McCullers Reece for respondent-appellant father. 

NEWBY, Chief Justice.

¶ 1  Respondent-father appeals from the trial court’s order terminat-
ing his parental rights to Z.J.M. (Zeke).1 Counsel for respondent filed a 
no-merit brief under Rule 3.1(e) of the North Carolina Rules of Appellate 
Procedure. We conclude that the issues identified by counsel in respon-
dent’s brief as arguably supporting the appeal are meritless and there-
fore affirm the trial court’s order.

¶ 2  This case arises from a private termination action filed by petitioner, 
Amazing Grace Adoptions. In the spring of 2019, respondent and Zeke’s 
mother were in a relationship. In April 2019, the mother called respon-
dent and told him she was pregnant, though respondent did not believe 

1. A pseudonym is used in this opinion to protect the juvenile’s identity and for ease 
of reading.
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her. Respondent came to the mother’s residence where she showed him 
the positive pregnancy test. Respondent then left the mother’s residence 
with the pregnancy test. Afterward, respondent and the mother ended 
their relationship; they were never married. Respondent did not appear 
again until the day Zeke was born, failing to take any action during the 
pregnancy or assist the mother with expenses for prenatal care.

¶ 3  On 10 December 2019, the day of Zeke’s birth, a friend of the mother 
called respondent and told him the mother was in labor. Respondent 
came to the hospital and spent several hours there. Though respondent 
held Zeke and requested to sign the birth certificate, he did not sign any-
thing at that time. Respondent then left the hospital and was unable to 
return. On 11 December 2019, the mother surrendered custody to peti-
tioner and executed a relinquishment of her parental rights pursuant to 
N.C.G.S. § 48-3-701 (2019). Zeke was placed with his adoptive family on 
19 December 2019 when he was nine days old. In the meantime, respon-
dent and the mother exchanged text messages from the time Zeke was 
born until January 2020. Though respondent inquired about Zeke, he did 
not provide any support other than paying $150 for the mother’s car re-
pair in late December 2019.

¶ 4  On 15 January 2020, petitioner filed a petition to terminate respon-
dent’s parental rights. Though respondent filed an action seeking cus-
tody of the minor child on 19 January 2020, he did not file a petition 
to legitimate the child. At the termination hearing, petitioner submitted 
into evidence an affidavit from the North Carolina Department of Health 
and Human Services stating that no affidavit of paternity had been re-
ceived. The mother also testified that she never received paperwork 
concerning a legitimation of paternity action nor any financial support 
from respondent. Respondent’s paternity has not been determined judi-
cially or by scientific means.

¶ 5  Based on all the evidence, the trial court found respondent did not es-
tablish paternity under any of the five prongs in N.C.G.S. § 7B-1111(a)(5)  
(2019). Thus, the trial court concluded that a ground for termination of 
respondent’s parental rights existed under N.C.G.S. § 7B-1111(a)(5). The 
trial court also concluded it was in Zeke’s best interests to terminate 
respondent’s parental rights. Accordingly, the trial court terminated re-
spondent’s parental rights.

¶ 6  Counsel for respondent filed a no-merit brief on her client’s behalf 
under Rule 3.1(e) of the Rules of Appellate Procedure, identifying is-
sues that could arguably support an appeal but also stating why these 
issues lacked merit. Counsel noted that the mother “was not forth-
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coming about her plan to put the child up for adoption.” Because the  
requirements in N.C.G.S. § 7B-1111(a)(5) are “bright line requirements,” 
however, counsel concluded the trial court’s order complied with the 
statute. See A Child’s Hope, LLC v. Doe, 178 N.C. App. 96, 104, 630 S.E.2d 
673, 678 (2006) (citing In re Byrd, 354 N.C. 188, 194, 552 S.E.2d 142, 146 
(2001)) (stating that N.C.G.S. § 7B-1111(a)(5) “necessarily establish[es] 
bright line requirements”). Moreover, though the mother made respon-
dent’s access to Zeke more difficult, counsel concluded the trial court 
likely did not err in determining that termination of respondent’s paren-
tal rights was in Zeke’s best interests. Finally, counsel advised respon-
dent of his right to file pro se written arguments on his own behalf and 
provided him with the documents necessary to do so. Respondent has 
not submitted written arguments to this Court.

¶ 7  We carefully and independently review issues identified by counsel 
in a no-merit brief filed under Rule 3.1(e) in light of the entire record. In 
re L.E.M., 372 N.C. 396, 402, 831 S.E.2d 341, 345 (2019). After conducting 
this review, we are satisfied the trial court’s 24 March 2021 order is sup-
ported by clear, cogent, and convincing evidence and based on proper 
legal grounds. Accordingly, we affirm the trial court’s order terminating 
respondent’s parental rights.

AFFIRMED.
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ELIZABETH MCMILLAN ANd TIffANY SCOTT 
v.

 BLUE RIdGE COMPANIES, INC., BLUE RIdGE PROPERTY MANAGEMENT, LLC, 
BRC CROSS CREEK, LLC d/B/A LEGACY AT CROSS CREEK, ANd fAYETTEvILLE 

CROSS CREEK, LLC d/B/A LEGACY AT CROSS CREEK, INC. 

No. 492A20

Filed 17 December 2021

1. Class Actions—class certification—common injury—North 
Carolina Debt Collection Act—apartment tenants threatened 
with collection letters

In a class action lawsuit where former tenants of defendant’s 
residential apartments alleged violations of the North Carolina Debt 
Collection Act (NCDCA), the trial court did not abuse its discretion 
in certifying a class of tenants to whom defendant had sent letters 
threatening to collect eviction and complaint-filing fees before hav-
ing filed a summary ejectment complaint. The court properly defined 
the class as tenants who were “sent” letters rather than those who 
“received” them, because the injury that the letters allegedly caused 
did not result from individual tenants’ subjective reactions to them, 
but rather from a common, statutory “informational injury” stem-
ming from defendant’s alleged violations of the NCDCA. Further, 
any damages could be shown by a class-wide theory of generalized 
injury where defendant used uniform procedures—including the 
same collection letter template—to contact the tenants.

2. Class Actions—class certification—common issues—North 
Carolina Debt Collection Act—apartment tenants threatened 
with eviction and complaint-filing fees

In a class action lawsuit brought by former tenants of defen-
dant’s residential apartments alleging violations of the North 
Carolina Residential Rental Agreements Act and the North Carolina 
Debt Collection Act, where defendant sent letters to defaulting ten-
ants threatening to collect eviction and complaint-filing fees before 
having filed a summary ejectment complaint, the trial court did not 
abuse its discretion in certifying two classes (tenants who paid 
eviction fees and tenants who paid complaint-filing fees) where 
the court’s findings of fact, though short, adequately described how 
defendant’s procedures for sending the letters and assessing the 
fees were uniform for all the tenants and, therefore, supported the 
court’s conclusion that common issues of fact or law predominated 
over any individual issues. 
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3. Class Actions—as superior form of adjudication—abuse of 
discretion analysis

In a class action lawsuit brought by former tenants of defendant’s 
residential apartments alleging violations of the North Carolina 
Residential Rental Agreements Act and the North Carolina Debt 
Collection Act (NCDCA), where defendant sent letters to default-
ing tenants threatening to collect eviction and complaint-filing fees 
before having filed a summary ejectment complaint, the trial court 
did not abuse its discretion in determining that a class action was 
superior to other adjudication methods. The court properly deter-
mined that statutory damages could be measured using objective, 
class-wide criteria (based on the tenants’ common deprivation of 
rights under the NCDCA), and the court reasonably found that class 
members could be identified by administrative means. Further, 
any differences in statutory damages or attorneys’ fees between 
the class members would not be “inextricably tied” to the alleged 
class-wide injury and, therefore, would not render the class action  
form inapt. 

Appeal pursuant to N.C.G.S. § 7A-27(a)(4) from an order grant-
ing plaintiffs’ motion for class certification entered on 11 June 2020 by 
Judge Rebecca Holt in the Superior Court in Cumberland County. Heard 
in the Supreme Court on 30 August 2021.

Milberg Coleman Bryson Phillips Grossman, PLLC, by Scott C. 
Harris and Patrick M. Wallace; and Edward H. Maginnis and 
Karl S. Gwaltney, for plaintiff-appellees. 

Cranfill Sumner, LLP, by Steven A. Bader and Richard T. Boyette, 
for defendant-appellant Blue Ridge Property Management, LLC.

HUDSON, Justice.

¶ 1  In this case we consider whether the trial court erred by grant-
ing plaintiffs’ motion to certify three classes for a class action lawsuit. 
Plaintiffs Elizabeth McMillan and Tiffany Scott are former tenants of 
residential apartments in Fayetteville, North Carolina, owned and man-
aged by defendant Blue Ridge Property Management, LLC (Blue Ridge). 
Plaintiffs brought a class action lawsuit against the defendants alleg-
ing violations of N.C.G.S. § 42-46 (North Carolina Residential Rental 
Agreements Act, or NCRRAA) and N.C.G.S. § 75-50 et seq. (North Carolina 
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Debt Collection Act, or NCDCA). Specifically, they moved the trial court 
to certify three classes of certain fellow tenants: the “Collection Letter 
Class,” the “Eviction Fee Class,” and the “Complaint-Filing Fee Class.” 
On 11 June 2020, the trial court granted plaintiffs’ motion to certify all 
three classes. On 10 July 2020, Blue Ridge appealed the class certifica-
tion order directly to this Court under N.C.G.S. § 7A-27(a)(4). Because 
we conclude that the trial court did not abuse its discretion, we affirm 
and remand for further proceedings.

I.  Factual and Procedural Background

¶ 2  The NCRRAA, in relevant part, authorizes landlords to assess cer-
tain fees against defaulting tenants “only if . . . the landlord filed and 
served a complaint for summary ejectment and/or money owed, the 
tenant cured the default or claim, and the landlord dismissed the com-
plaint prior to judgment.” N.C.G.S. § 42-46(e) (2021). The NCDCA, in 
relevant part, broadly prohibits debt collectors from engaging in certain 
unauthorized practices, such as “[f]alsely representing the character, ex-
tent, or amount of a debt against a consumer or of its status in any legal 
proceeding” or “[f]alsely representing that an existing obligation of the 
consumer may be increased by the addition of [certain] fees.” N.C.G.S.  
§ 75-54(4), (6) (2021). Here, plaintiffs allege that Blue Ridge violated 
these Acts by unduly threatening (via collection letter) and assessing 
eviction fees and complaint-filing fees against tenants behind on rent 
before summary ejection complaints had been filed and before summary 
ejectment proceedings were complete. The merits of these substantive 
allegations are not at issue here. “In determining the propriety of a class 
action, the question is not whether the plaintiff or plaintiffs have stated 
a cause of action or will prevail on the merits, but rather whether the 
requirements of Rule 23 are met.” Eisen v. Carlisle & Jacquelin, 417 
U.S. 156, 178 (1974) (cleaned up). The only question before the Court at 
this stage is whether the classes were properly certified, not whether the 
plaintiffs’ claims will succeed. See id. at 177–78. 

¶ 3  On 16 July 2018, plaintiffs filed a complaint as a putative class 
action against Blue Ridge and several related entities. Later, plain-
tiffs voluntarily dismissed the related entities from the suit pursuant  
to Rule 41(a)(1) of the North Carolina Rules of Civil Procedure. 
Initially, plaintiffs alleged six claims for relief: (1) violation of  
N.C.G.S. § 42-46 (NCRRAA) (on behalf of all classes); (2) violation  
of N.C.G.S. § 42-46 (NCRRAA) (on behalf of the Complaint-Filing Fee 
Class); (3) violation of N.C.G.S. § 75-50 et seq. (NCDCA) (on behalf of 
all classes); (4) violation of N.C.G.S. § 75-1.1 et seq. (North Carolina 
Unfair and Deceptive Trade Practices Act, or UDTPA) (on behalf 
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of all classes); (5) a petition for an injunction pursuant to N.C.G.S.  
§ 1-485 et seq. (on behalf of the Complaint-Filing Fee Class); and  
(6) petition for declaratory judgment pursuant to N.C.G.S. § 1-253 (on 
behalf of all classes). On 26 November 2018, Blue Ridge filed its an-
swer, denying liability.

¶ 4  On 8 March 2019, Chief Justice Beasley designated this matter as 
exceptional pursuant to Rule 2.1 of the General Rules of Practice for 
the Superior and District Courts, and assigned the matter to Judge 
Rebecca Holt. 

¶ 5  On 15 May 2019, plaintiff Elizabeth McMillan filed a partial motion 
for judgment on the pleadings. On 20 May 2019, Blue Ridge filed a mo-
tion to dismiss plaintiffs’ suit pursuant to N.C. R. Civ. P. 12(b)(6). On  
18 November 2019, the trial court denied in part and granted in part the 
motion. In part, the court ruled that the collection of eviction fees and 
complaint-filing fees violated the NCRRAA, but denied the motion as to 
Blue Ridge’s liability for sending collection letters under the NCDCA, 
leaving the matter to be tried. Also on 18 November 2019, the trial 
court denied in part and granted in part Blue Ridge’s motion to dismiss. 
Specifically, the court dismissed claims four and five (UDTPA violation 
on behalf of all classes and the petition for an injunction on behalf of the 
Complaint-Filing Fee Class) but left the remaining four claims intact. 

¶ 6  On 5 December 2019, Blue Ridge filed a motion for partial summary 
judgment. On 6 December 2019, plaintiffs filed a motion for partial sum-
mary judgment. That same day, plaintiffs filed a motion for class certi-
fication. On 11 June 2020, the court denied in part and granted in part 
plaintiffs’ motion for partial summary judgment. Specifically, the court 
ruled that Blue Ridge violated the NCRRAA and the NCDCA when it 
assessed eviction fees and complaint-filing fees against plaintiffs, and 
that the collection letters likewise violated the NCDCA. However, the 
court found that genuine issues of material fact remain as to whether 
the collection letters proximately caused actual injury to plaintiffs. 
Accordingly, the court denied plaintiffs’ motion for summary judgment 
on this issue.

II.  Standard of Review

¶ 7  This Court reviews a trial court’s class certification order for abuse 
of discretion. Fisher v. Flue-Cured Tobacco Coop. Stabilization Corp., 
369 N.C. 202, 209 (2016). “[T]he test for abuse of discretion is whether 
a decision is manifestly unsupported by reason, or so arbitrary that it 
could not have been the result of a reasoned decision.” Frost v. Mazda 
Motor of Am., Inc., 353 N.C. 188, 199 (2000) (cleaned up). Within this 
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general standard, when addressing a class certification order, this Court 
has recognized that conclusions of law are reviewed de novo, and find-
ings of fact are considered binding if supported by competent evidence. 
Fisher, 369 N.C. at 209.

III.  Analysis

¶ 8  Rule 23 of the North Carolina Rules of Civil Procedure authorizes 
class action lawsuits. Specifically, Rule 23 establishes that “[i]f persons 
constituting a class are so numerous as to make it impracticable to bring 
them all before the court, such of them, one or more, as will fairly in-
sure the adequate representation of all may, on behalf of all, sue or be 
sued.” N.C.G.S. § 1A-1, Rule 23(a) (2019). “The party seeking to bring a 
class action under Rule 23(a) has the burden of showing that [certain] 
prerequisites to utilizing the class action procedure are present.” Crow 
v. Citicorp Acceptance Co., 319 N.C. 274, 282 (1987) (footnote omitted).

¶ 9  These prerequisites are well established. See, e.g., Faulkenbury  
v. Tchrs.’ & State Emps.’ Ret. Sys., 345 N.C. 683, 697 (1997) (repeating 
the prerequisites for class certification established by Crow, 319 N.C. at 
282–83); Beroth Oil Co. v. N.C. Dep’t of Transp., 367 N.C. 333, 336–37 
(2014) (same); Fisher, 369 N.C. at 209 (same). As an initial matter, the 
class representatives must demonstrate the existence of a class. Crow, 
319 N.C. at 277. “A proper class exists ‘when the named and unnamed 
members each have an interest in either the same issue of law or of fact, 
and that issue predominates over issues affecting only individual class 
members.’ ” Fisher, 369 N.C. at 209 (quoting Crow, 319 N.C. at 280).

¶ 10  In addition to this threshold requirement, “the class representa-
tives must show: (1) that they will fairly and adequately represent the 
interests of all members of the class; (2) that they have no conflict  
of interest with the class members; (3) that they have a genuine per-
sonal interest, not a mere technical interest, in the outcome of the case; 
(4) that they will adequately represent members outside the state; (5) 
that class members are so numerous that it is impractical to bring them 
all before the court; and (6) that adequate notice is given to all class 
members.” Id. (cleaned up) (quoting Faulkenbury, 345 N.C. at 697).

¶ 11  Once a party seeking class certification meets these requirements, 
“it is left to the trial court’s discretion whether a class action is superior 
to other available methods for the adjudication of the controversy.” Id. 
(cleaned up). 

Class actions should be permitted where they are 
likely to serve useful purposes such as preventing a 
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multiplicity of suits or inconsistent results. The use-
fulness of the class action device must be balanced, 
however, against inefficiency or other drawbacks. 
. . . [T]he trial court has broad discretion in this 
regard and is not limited to consideration of matters 
expressly set forth in Rule 23 or in [existing caselaw]. 

Crow, 319 N.C. at 284. Accordingly, “the touchstone for appellate review 
of a Rule 23 order . . . is to honor the ‘broad discretion’ allowed the 
trial court in all matters pertaining to class certification.” Frost, 353 N.C.  
at 198. 

¶ 12  Here, the trial court defined three classes as follows:

The Collection Letter Class: All tenants of Blue 
Ridge’s Apartments in North Carolina who (a) at 
any point within the four (4) year period preced-
ing the filing of Plaintiffs’ Complaint through June 
25, 2018 (b) resided in one of the apartments man-
aged by Blue Ridge in North Carolina (c) were sent 
the Second Collection Letter that (d) threatened to 
charge Eviction Fees when such amounts could not 
be claimed by Blue Ridge. 

Eviction Fee Class: All tenants of Blue Ridge’s 
Apartments in North Carolina who (a) at any point 
within the four (4) year period preceding the filing 
of Plaintiffs’ Complaint through June 25, 2018 (b) 
resided in one of the apartments managed by Blue 
Ridge in North Carolina (c) were charged and (d) 
actually paid Eviction Fees prior to a North Carolina 
court awarding such Eviction Fees to Blue Ridge.

The Complaint-Filing Fee Class: All tenants of 
Blue Ridge’s Apartments in North Carolina who (a) 
at any point within the four (4) year period preced-
ing the filing of Plaintiff’s Complaint through June 25, 
2018 (b) resided in one of the apartments managed 
by Blue Ridge in North Carolina (c) were charged a 
Complaint-Filing Fee before a complaint in summary 
ejectment was filed and served and paid it.

¶ 13  In support of its order certifying these classes, the trial court made 
the following findings of fact:
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11. Blue Ridge provides property management 
services to owners of residential apartment com-
plexes in North Carolina. Blue Ridge’s property man-
agement services include the implementation of its 
General Collection Guidelines which require, among 
other things, that its on-site employees “must treat 
everyone consistently and that “[a]ll residents in the 
same situation must be treated the same.”

12. On or after the 11th of the month, Blue Ridge 
employees send tenants who are delinquent with 
their rent a letter stating that continued nonpayment 
will result in “legal action” and that “[i]f legal action 
is necessary, any expenses we incur will be charged 
to your account” (Second Collection Letter”). The 
“expenses identified in the Second Collection Letter 
are the same as Eviction Fees.

13. According to a stipulation signed by the par-
ties, “Defendant Blue Ridge had a general policy to 
send templated written communications to the ten-
ant. These written communications were known as 
the ‘Notice to pay – 2nd Notice’ and ‘Notice to Pay – 
Final Notice.’ ” The stipulation also agreed that “the 
text of any Notice to Pay – 2nd Notice . . . that were 
generated for particular tenants is substantively 
similar . . .”

14. If a tenant remains delinquent, Blue Ridge 
would start the eviction process. The eviction pro-
cess included a summary ejectment action being filed 
against the delinquent tenant. Blue Ridge would also 
charge Eviction Fees to a delinquent tenant’s ledger. 
In some, but not all instances, Blue Ridge employees 
also charged tenants with an additional Complaint-
Filing Fee equaling 5% of the tenants’ monthly rent. 
At times, Blue Ridge posted the Complaint-Filing Fee 
to a tenant’s ledger before a summary ejectment com-
plaint was filed and served.

15. Blue Ridge considers that tenants owe the 
amounts set forth on their ledgers.

16. Plaintiffs McMillan and Scott were residents 
at a Blue Ridge-managed property, Legacy at Cross 
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Creek Apartments in Fayetteville, North Carolina. 
Plaintiffs McMillan and Scott received Second 
Collection Letters and were charged with and paid 
Eviction Fees and Complaint-Filing Fees.

¶ 14  Blue Ridge points to three alleged errors in the trial court’s class 
certification order: (1) error in certifying the Collection Letter Class; (2) 
error in certifying the Eviction Fee Class and the Complaint-Filing Fee 
Class; and (3) error in the superiority determination. For the foregoing 
reasons, we see no merit to any of these challenges.

A. Collection Letter Class

¶ 15 [1] We must first determine whether the trial court erred in certifying 
the Collection Letter Class. Blue Ridge contends that the trial court 
erred in certifying this class for three reasons: (1) class qualification 
focuses on whether the class members were “sent” a collection letter, 
rather than whether they “received” the letter; (2) class certification is 
improper when liability depends on how a class member reacted to the 
letter; and (3) actual and statutory damages available to the class cannot 
be shown by a class-wide theory of generalized proof. We address each 
argument in turn.

¶ 16  First, Blue Ridge argues that the trial court erred in defining the 
Collection Letter Class as those tenants who were “sent” the collection 
letter, as opposed to those who “received” the collection letter. This dis-
tinction is significant, Blue Ridge argues, because any alleged common 
injury proximately caused by the collection letter would first depend on 
whether the tenant actually received the letter.

¶ 17  We disagree. The trial court acted within its broad discretion in in-
ferring that for the purpose of certifying this class, a letter sent was a let-
ter received. See Parnell-Martin Supply Co. v. High Point Motor Lodge, 
Inc., 277 N.C. 312, 320–21, (1970) (holding that a stipulation that a notice 
letter was sent established prima facie that the notice was received). 
Ample evidence supports this inference. For instance: Blue Ridge has 
admitted that the collection letters were indeed sent; Blue Ridge has not 
identified any evidence tending to rebut the corresponding inference that 
the letters were received; Blue Ridge stipulated that “the number of indi-
viduals who received the [collection letters] are so numerous as to make 
it impracticable to bring them all before the Court” (emphasis added); 
and the trial court found that the named plaintiffs had, in fact, “received” 
collection letters. This inference of receipt is further strengthened by the 
testimony of a Blue Ridge employee and witness that collection letters 
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were not delivered by mail, but by direct email or hand-delivery to each 
tenant’s door. Accordingly, for the purpose of our review, drawing this 
inference from the uncontroverted testimony and stipulations was well 
within the broad discretion of the trial court.

¶ 18  Second, Blue Ridge argues that the Collection Letter Class certifi-
cation is improper because liability depends not only on whether each 
class member received the letter, but also on how each class member 
reacted to the letter. For instance, Blue Ridge argues, if a collection let-
ter recipient did not read the letter, did not understand the letter, or 
was in such an unfortunate financial position that he or she could not 
adjust their financial decisions based on the letter, then the letter would 
not proximately cause an injury, thus undermining the commonality of  
the class.

¶ 19  Third and relatedly, Blue Ridge asserts that the Collection Letter 
Class certification was erroneous because actual and statutory dam-
ages available to the class cannot be shown by a class-wide theory of 
generalized proof, as required for class certification. Based on the sub-
jective reaction argument noted above, Blue Ridge argues that any actu-
al damages suffered by class members because of a collection letter are 
unique to each member, and therefore not susceptible to a class-wide 
theory of generalized proof. Likewise, Blue Ridge contends that the stat-
utory damages sought by plaintiffs under the NCDCA are not suscep-
tible to a class-wide theory of generalized proof because the amount will 
vary based on the nature and extent of each class member’s injury, and 
the court lacks objective criteria with which to calculate such damages. 
Accordingly, Blue Ridge argues that class certification here is improper. 

¶ 20  These arguments mischaracterize the true nature of the alleged in-
jury here, which is not grounded in an individualized subjective reaction 
and injury, but in a class-wide deprivation of statutory rights under the 
NCRRAA and NCDCA. As this Court recently noted in Comm. to Elect 
Dan Forest v. Emps Pol. Action Comm.:

[O]ur courts have recognized the broad authority of 
the legislature to create causes of action, such as ‘cit-
izen-suits’ and ‘private attorney general actions,’ even 
where personal, factual injury did not previously 
exist, in order to vindicate the public interest. In 
such cases, the relevant questions are only whether 
the plaintiff has shown a relevant statute confers a 
cause of action and whether the plaintiff satisfies the 
requirements to bring a claim under the statute. . . . 
The existence of the legal right is enough.
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376 N.C. 558, 2021-NCSC-6, ¶ 71. Later, in his concurring opinion, Chief 
Justice Newby specifically noted the NCDCA as an example of a statute 
that “provid[es] for specified statutory damages without requiring the 
plaintiff to prove actual injury.” Id. ¶ 96 (Newby, C.J., concurring).

¶ 21  Plaintiffs here allege precisely the type of injury contemplated by 
this Court in Forest above: one that depends not on individualized harm, 
but on an informational injury and a deprivation of statutory rights. Id. 
¶ 71; see N.C.G.S. § 75-56(b) (2021) (“Any debt collector who fails to 
comply with any provision of this Article with respect to any person is 
liable to such person in a private action . . . .”). As a result, the collection 
letters need not have caused each class member a personal, factual inju-
ry based on his or her subjective reaction to it, but only an informational 
injury based on alleged misrepresentations and misleading information 
contained in the letters, in violation of the statute. 

¶ 22  Similarly, regarding damages, although different members of the 
class could indeed end up with different damages based on individual 
circumstances, these differences do not undermine the availability of 
a class-wide theory of generalized liability. Here, Blue Ridge stipulated 
that it “had a general policy to send templated written communications” 
to its tenants in forms “substantially similar” to the ones produced for 
this litigation. These admittedly uniform procedures pertained to the 
collection letters, eviction fees, and complaint-filing fees at issue here. 
At this preliminary stage where the only question regards the appropri-
ateness of class certification, not the merits of plaintiffs’ claims or extent 
of plaintiffs’ damages, the uniformity of Blue Ridge’s procedures estab-
lishes a sufficiently generalized theory of alleged injury. Accordingly, the 
trial court acted within its broad discretion in finding that “common is-
sues of fact and law are both central for all class members and are sus-
ceptible to class-wide proof.”

¶ 23  Therefore, we conclude that the trial court did not abuse its discre-
tion in certifying the Collection Letter Class.

B. Eviction Fee Class and Complaint-Filing Fee Class

¶ 24 [2] We must next determine whether the trial court erred in certifying 
the Eviction Fee Class and Complaint-Filing Fee Class, as defined above. 
Blue Ridge argues that findings of fact numbered 11 through 16 (quoted 
above) are insufficient to support the trial court’s subsequent legal con-
clusions that “common issues of fact and law predominate over any in-
dividual issues” and that “[t]he common issues of fact and law are both 
central for all class members and are susceptible to class-wide proof.” 
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Further, Blue Ridge argues that the inadequacy of these findings pre-
vents this Court from engaging in meaningful appellate review. 

¶ 25  For support, Blue Ridge points to Nobles v. First Carolina 
Commc’ns, Inc., 108 N.C. App. 127 (1992), and Elam v. William Douglas 
Mgmt., Inc., No. COA14-1377, 2015 WL 2374524 (N.C. Ct. App. May 19, 
2015) (unpublished). In Nobles, the trial court summarily denied the 
plaintiffs’ class certification motion without “specify[ing] which ele-
ments were lacking and [with] no other findings.” 108 N.C. App. at 132. 
The Court of Appeals subsequently deemed the trial court’s findings 
“inadequate to enable [the Court of Appeals] to determine whether the 
[trial] court’s decision was based on competent evidence.” Id. at 132–33. 
In Elam, the trial court provided five relatively succinct findings of fact 
regarding the inferiority of a class action in comparison to alternative 
methods of adjudication, and thus denied plaintiffs’ motion for class cer-
tification. 2015 WL 2374524 at *2. On appeal, the Court of Appeals found 
these findings of fact sufficient. Id. at *5.

¶ 26  Here, Blue Ridge asserts that—similarly to Nobles and in contrast to 
Elam—the trial court did not make sufficiently detailed findings of fact. 
Blue Ridge notes that the trial court’s class certification order included 
only six relatively cursory findings of fact (quoted above) detailing Blue 
Ridge’s uniform procedures for sending defaulting tenants collection 
letters and assessing eviction fees and complaint-filing fees. These find-
ings, Blue Ridge argues, are insufficiently detailed to support the trial 
court’s subsequent conclusions of law regarding the existence of the 
three classes and to allow this Court the opportunity for meaningful ap-
pellate review.

¶ 27  We agree the trial court’s findings of fact are relatively succinct; but 
succinct does not necessarily mean inadequate. The trial court’s findings 
of fact plainly describe Blue Ridge’s procedures at issue, note the unifor-
mity of their application, and establish that they were deployed on plain-
tiffs. Notably, Blue Ridge does not challenge the factual findings, and 
the subsequent conclusions of law are specifically tailored to reflect the 
practices described. Comparatively, these findings of fact are more ex-
tensive than those found inadequate in Nobles, and are far more compa-
rable to—and perhaps even more detailed than—those found adequate 
in Elam.1 While there is no bright line establishing a minimum number 
of factual findings or a minimum level of detail that will be deemed ade-

1. Notably, Elam is an unpublished decision which does not constitute controlling 
legal authority.
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quate, we cannot conclude that the facts here are insufficient to support 
the trial court’s subsequent legal determinations that “common issues 
of fact and law predominate over any individual issues” and that “[t]he 
common issues of fact and law are both central for all class members 
and are susceptible to class-wide proof.” For the same reasons, we can-
not find that the trial court’s findings of fact are so deficient as to pre-
clude this Court from engaging in meaningful appellate review.

¶ 28  In fact, the trial court’s succinctness here acts to support class certi-
fication rather than to undermine it; that is, because Blue Ridge’s proce-
dures regarding the collection letters, eviction fees, and complaint-filing 
fees were admittedly uniform for all defaulting tenants, more detailed, 
tenant-specific factual findings are rendered unnecessary. Indeed, as 
noted within the trial court’s findings of fact, Blue Ridge’s own General 
Collection Guidelines require, among other things, that its employees 
“must treat everyone consistently” and that “[a]ll residents in the same 
situation must be treated the same.” The trial court’s findings of fact 
reflect this consistency. 

¶ 29  Accordingly, we hold that the trial court did not abuse its discretion 
in certifying the Eviction Fee Class and the Complaint-Filing Fee Class.

C. Superiority Determination

¶ 30 [3] We must last determine whether the trial court erred in its deter-
mination that a class action is superior to other available methods  
of adjudication. 

¶ 31  As noted above, after a party seeking class certification satisfies the 
prerequisites, the trial court must determine, in its discretion, “whether 
a class action is superior to other available methods for the adjudication 
of th[e] controversy….’ ” Crow, 319 N.C. at 284. 

Class actions should be permitted where they are 
likely to serve useful purposes such as preventing a 
multiplicity of suits or inconsistent results. The use-
fulness of the class action device must be balanced, 
however, against inefficiency or other drawbacks. 
. . . [T]he trial court has broad discretion in this 
regard and is not limited to consideration of matters 
expressly set forth in Rule 23 or in [existing caselaw]. 

Id. Accordingly, superiority determinations are reviewed for abuse of 
discretion. See Fisher, 369 N.C. at 209. 
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¶ 32  Here, the trial court stated the following:

28. The Court finds that here a class action is 
superior to all other available methods of adjudicating 
the controversy. There are relatively few evidentiary 
issues for the Court to decide and that, once decided, 
can be applied to the classes. If this action were not 
allowed to proceed as a class action, the same legal 
issues could be relitigated in potentially hundreds of 
individual cases in different courts throughout North 
Carolina, which could lead to inconsistent decisions. 
The benefits of litigating this case as a class action 
overrides any drawbacks. Statutory damages in this 
case can be determined using objective criteria that 
is applicable class-wide, and the issues identified 
by Blue Ridge concerning ascertaining class mem-
bers’ identities can be determined administratively. 
Further, potential statutory damages are not out of 
proportion to the harm caused. Lastly, Plaintiffs 
affirmed at the hearing that they are not seeking emo-
tional distress damages or punitive damages.

¶ 33  Blue Ridge challenges three conclusions within this determination: 
(1) that statutory damages can be measured using objective, class-wide 
criteria; (2) that identifying class members can be done through admin-
istrative means; and (3) that class certification is preferrable when, as 
here, plaintiffs seek both statutory damages and attorneys’ fees. We 
again see no error, and address each in turn below.

¶ 34  First, the trial court did not abuse its discretion in determining that 
statutory damages can be measured using objective, class-wide criteria. 
As noted above, when a statute creates a cause of action independent 
from a personal, factual, injury, “the relevant questions are only whether 
the plaintiff has shown a relevant statute confers a cause of action and 
whether the plaintiff satisfies the requirements to bring a claim under the 
statute.” Comm. To Elect Dan Forest, 2021-NCSC-6, ¶ 72. The NCDCA 
is one such statute. See id. ¶ 96 (Newby, C.J., concurring). Accordingly, 
statutory damages here could be determined based on the generalized 
theory of alleged class-wide informational injuries and deprivation of 
statutory rights under the NCDCA. 

¶ 35  Second, we cannot agree that the trial court acted unreasonably in 
concluding that the identification of class members could be completed 
administratively and did not pose a significant impediment to class cer-
tification. Notably, class-member identification is only one of many fac-
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tors that a trial court may consider within a superiority determination. 
See Crow, 319 N.C. at 284 (“[T]he trial court has broad discretion in this 
regard and is not limited to consideration of matters expressly set forth 
in Rule 23 or in [existing caselaw].”). 

¶ 36  Here, based on the record before the trial court, the court had com-
petent evidence that Blue Ridge produced ledgers of tenants that specifi-
cally identified those who were charged and paid eviction fees. Further, 
administrative class-member identification is supported by the precision 
with which the classes are defined (including use of the applicable date 
ranges and whether tenants were charged or “actually paid” the appli-
cable fees) and the admitted uniformity with which Blue Ridge adminis-
tered the letters and fees at issue. Although the trial court did not specify 
a method for class-member identification in its findings of fact, this does 
not amount to an abuse of discretion when it had competent evidence 
on which to base its conclusion that class-member identification could 
indeed be completed administratively. 

¶ 37  Third, we are not persuaded by Blue Ridge’s claim that the trial 
court erred in its superiority determination because class certification 
is not preferred when, as here, the classes seek both statutory damages 
and attorneys’ fees. While statutory damages and attorneys’ fees are 
among the many factors that a trial court may consider within a class 
action superiority determination, neither dispositively renders a certain 
cause of action per se unsuitable for class certification. See Beroth Oil 
Co., 367 N.C. at 344 (“We generally agree that differences in the amount 
of damages will not preclude class certification so long as the [common] 
issue predominates”) (cleaned up). Instead, the question is whether the 
calculation of damages is “not merely a collateral issue,” but is so “inex-
tricably tied” to the common, class-wide issue that it “is determinative 
of the [common] issue itself.” Id. In such cases, differing statutory dam-
ages or attorneys’ fees between class members may render the class 
action form inapt. See id. 

¶ 38  Here, however, there is no indication, and Blue Ridge presents no 
argument, that differences in damages and fees are so inextricably tied 
to the alleged class-wide injury under the NCRRAA and NCDCA as to 
render the class action form inferior to other methods of adjudication. 
In fact, the trial court’s superiority determination includes numerous 
findings to the contrary, including that there were “relatively few eviden-
tiary issues”; that class certification would avoid “the same legal issues 
[being] relitigated in potentially hundreds of individual cases in differ-
ent courts throughout North Carolina, which could lead to inconsistent 
decisions”; and that “[t]he benefits of litigating this case as a class action 
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overrides any drawbacks.” Accordingly, the trial court did not abuse its 
broad discretion in certifying the classes here despite potential collat-
eral differences in damages and fees.

IV.  Conclusion

¶ 39  A trial court enjoys broad discretion in class certification, and hon-
oring that discretion is the “touchstone” of appellate review of class 
certification orders. Here, we hold that the trial court did not abuse its 
discretion in certifying the Collection Letter Class, Eviction Fee Class, 
and Complaint-Filing Fee Class for a class action lawsuit. Accordingly, 
we affirm the trial court’s class certification order and remand for fur-
ther proceedings not inconsistent with this opinion.

AFFIRMED.

NORTH CAROLINA fARM BUREAU MUTUAL INSURANCE COMPANY, INC. 
v.

wILLIAM THOMAS dANA, JR., INdIvIdUALLY ANd AS AdMINISTRATOR Of THE 
ESTATE Of PAMELA MARGUERITE dANA 

No. 374PA19

Filed 17 December 2021

Motor Vehicles—insurance—underinsured motorist coverage—
multiple claimants—limits of liability

Where an automobile accident caused by a drunk driver killed a 
woman and injured her husband, the total amount of underinsured 
motorist coverage available under the deceased woman’s policy for 
her estate and her husband was limited by the per-accident limit, 
and the total amount of coverage available to each individual claim-
ant was limited by the per-person limit. The Court of Appeals erred 
in applying N.C. Farm Bureau Mut. Ins. Co., Inc. v. Gurley, 139 
N.C. App. 178 (2000), such that the individual claimants would have 
received payments exceeding the policy’s per-person limits.

Justice EARLS concurring.

Justice BERGER concurring.
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Chief Justice NEWBY and Justice BARRINGER join in this concur-
ring opinion.

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani-
mous decision of the Court of Appeals, 267 N.C. App. 42 (2019), affirming 
an order entered on 2 August 2018 by Judge Eric C. Morgan in Superior 
Court, Forsyth County. Heard in the Supreme Court on 19 May 2021.

William F. Lipscomb for plaintiff-appellant.

C. Douglas Maynard, Jr., for defendant-appellee.

Bailey & Dixon, L.L.P., by J.T. Crook, Philip A. Collins, and David 
S. Coats, for North Carolina Association of Defense Attorneys, 
amicus curiae.

ERVIN, Justice.

¶ 1  The issue before us in this case involves the amount of underin-
sured motorist coverage that should be distributed to defendant William 
Thomas Dana, Jr., individually and as administrator of the estate of 
Pamela Marguerite Dana, from the policy of automobile liability insur-
ance that Ms. Dana had purchased from plaintiff North Carolina Farm 
Bureau Mutual Insurance Company, Inc., for the purpose of compensat-
ing them for the injuries that they sustained in an accident that resulted 
from the negligence of Matthew Bronson. After careful consideration of  
the record in light of the applicable law, we conclude that the Court  
of Appeals erred by affirming an order entered by the trial court granting 
summary judgment in favor of the Danas and against Farm Bureau on  
2 August 2018 in reliance upon its prior decision in N.C. Farm Bureau 
Mut. Ins. Co., Inc. v. Gurley, 139 N.C. App. 178 (2000); that its decision 
in favor of the Danas should be reversed; and that this case should be 
remanded to the Court of Appeals for further remand to Superior Court, 
Forsyth County, for the entry of a judgment consistent with the prin-
ciples enunciated in this opinion.

¶ 2  On 3 February 2016, Mr. Bronson, who was intoxicated, was driving 
in a southbound direction on Old Salisbury Road in Winston-Salem when 
the vehicle that he was operating entered the northbound lane and col-
lided with a vehicle owned by Ms. Dana, resulting in serious injuries to 
Ms. Dana and Mr. Dana, who was a passenger in Ms. Dana’s vehicle. The 
injuries that Ms. Dana sustained ultimately proved fatal. Jessica Jones, 
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a passenger in Mr. Bronson’s vehicle, was also killed in the accident. A 
vehicle owned and operated by Joshua Ryan Jeffries was damaged in the 
accident as well.

¶ 3  At the time of the accident, Mr. Bronson’s vehicle was covered by a 
policy of automobile insurance that had been issued by Integon National 
Insurance Company which provided bodily injury liability coverage with 
limits of up to $50,000 per person and $100,000 per accident. Subject to 
approval by the Superior Court, Integon proposed to apportion the full 
amount of the available per accident coverage as follows:

William Dana $32,000

Estate of Pamela Dana $43,750

Estate of Jessica Jones $23,500

Joshua Jeffries  $750

Total $100,000

¶ 4  At the time of the accident, Ms. Dana was insured under a policy 
of automobile liability insurance issued by Farm Bureau that included 
underinsured motorist coverage with limits of $100,000 per person and 
$300,000 per accident. In response to a claim submitted by Ms. Dana’s 
estate, Farm Bureau offered to pay the full per-person limit to both 
Mr. Dana and the Estate, less the amount that had been received from 
Integon’s liability coverage, resulting in the following distribution:

William Dana $100,000 per-person  
underinsured limit

 -$32,000 Integon coverage

 $68,000 total underinsured payment

Estate of Pamela Dana $100,000 per-person 
underinsured limit

 -$43,750 Integon coverage

 $56,250 total underinsured payment

¶ 5  In response, Mr. Dana argued that he and the Estate were entitled 
to the full amount of per-accident underinsured motorist coverage set 
out in the policy, less the amount of liability coverage that had been 
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provided by Integon and the amount that had already been offered by 
Farm Bureau. As a result, Farm Bureau would be obligated to pay a total 
of $124,250 to the Danas under its own proposal, while it would be ob-
ligated to provide a total of $200,000 in underinsured motorist coverage 
to the Danas under the proposal that they submitted, which consisted of 
the $300,000 per-accident limit provided under the Farm Bureau policy 
less the $100,000 in liability coverage provided by Integon. As a result, 
the Danas claimed to be entitled to an additional $75,750 in underin-
sured motorist coverage over and above the amount that Farm Bureau 
had already tendered to them.

¶ 6  On 7 August 2017, Farm Bureau filed a complaint seeking a declara-
tory judgment concerning the amount of underinsured motorist cover-
age that it was required to provide to the Danas. After both parties filed 
competing motions for summary judgment, the trial court entered an or-
der granting summary judgment in favor of the Danas on 2 August 2018. 
Farm Bureau noted an appeal from the trial court’s order to the Court  
of Appeals.

¶ 7  In affirming the trial court’s order, the Court of Appeals began by 
noting that it had, in Gurley, “established a straightforward analysis to 
determine in what amount, if any, [underinsured motorist] coverage is 
available, given both the insurance policy in question and our [underin-
sured motorist] statute.” N.C. Farm Bureau Mut. Ins. Co., 42, 44 (2019) 
(citing Gurley, 139 N.C. App. at 180). The Court of Appeals noted that, 
in “decid[ing] how much coverage the insured party or parties are en-
titled to, we must consider ‘(1) the number of claimants seeking cov-
erage under the [underinsured motorist] policy; and (2) whether the 
negligent driver’s liability policy was exhausted pursuant to a per-person 
or per-accident cap.’ ” Id. (quoting Gurley, 139 N.C. App. at 181). More 
specifically, the Court of Appeals noted that it had held in Gurley that

[W]hen more than one claimant is seeking [underin-
sured motorist] coverage, as is the case here, how 
the liability policy was exhausted will determine the 
applicable [underinsured motorist] limit. In particu-
lar, when the negligent driver’s liability policy was 
exhausted pursuant to the per-person cap, the [under-
insured motorist] policy’s per-person cap will be the 
applicable limit. However, when the liability policy 
was exhausted pursuant to the per-accident cap,  
the applicable [underinsured motorist] limit will be the 
[underinsured motorist] policy’s per-accident cap.
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Id. (quoting Gurley, 139 N.C. App. at 181). In view of the fact that the par-
ties had stipulated that the Danas were entitled to collect some amount 
of underinsured motorist coverage and the fact that “the negligent driv-
er’s liability coverage was exhausted pursuant to the per-accident cap,” 
the Court of Appeals held that “Gurley mandates [that] the [Danas] are 
collectively entitled to receive coverage pursuant to the per-accident 
cap of $300,000.” Id. As a result, the Court of Appeals affirmed the trial 
court’s order. This Court granted Farm Bureau’s petition for discretion-
ary review of the Court of Appeals’ decision.

¶ 8  Summary judgment is appropriate where “the pleadings, deposi-
tions, answers to interrogatories, and admissions on file, together with 
the affidavits, if any, show that there is no genuine issue as to any mate-
rial fact and that any party is entitled to a judgment as a matter of law.” 
N.C.G.S. § 1A-1, Rule 56(c) (2019).

Our standard of review of an appeal from summary 
judgment is de novo; such judgment is appropriate 
only when the record shows that there is no genuine 
issue of material fact and that any party is entitled 
to judgment as a matter of law. When considering a 
motion for summary judgment, the trial judge must 
view the presented evidence in the light most favor-
able to the nonmoving party. If the movant demon-
strates the absence of a genuine issue of material 
fact, the burden shifts to the nonmovant to present 
specific facts which establish the presence of a genu-
ine factual dispute for trial. Nevertheless, if there is 
any question as to the weight of evidence summary 
judgment should be denied.

In re Will of Jones, 362 N.C. 569, 573–74 (2008) (cleaned up). In light of 
the parties’ agreement that the present record does not reveal the exis-
tence of any material issue of disputed fact, the only issue that remains 
for our resolution in this case is whether one party or the other is enti-
tled to the entry of judgment in its favor as a matter of law.

¶ 9  The North Carolina Motor Vehicle Safety and Financial Responsibility 
Act was enacted to ensure that every motor vehicle operator in North 
Carolina has “proof of ability to be able to respond in damages for  
liability [ ] on account of accidents . . . arising out of the ownership, main-
tenance or use of a motor vehicle.” N.C.G.S. § 20-279.1(11) (2019). For 
that reason, the Financial Responsibility Act prohibits the registration 
of any vehicle in North Carolina unless the owner maintains “proof of  
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financial responsibility” in the form of a policy of liability insurance, with 
such policies being required to conform to the requirements of N.C.G.S. 
§ 20-309(b) and to enable the owner to pay damages in the amount of 
$30,000 “because of bodily injury to or death of one person in any one 
accident, and, subject to said limit for one person, in the amount of” 
$60,000 “because of bodily injury to or death of two or more persons in 
any one accident.” N.C.G.S. § 20-279.1(11). The Financial Responsibility 
Act’s requirement that “each automobile owner [must] carry a minimum 
amount of liability insurance providing coverage for the named insured 
as well as any other person using the automobile with the express or 
implied permission of the named insured” is written into every policy 
of automobile insurance that is subject to the Financial Responsibility 
Act as a matter of law. Integon Indem. Corp. v. Universal Underwriters 
Ins. Co., 342 N.C. 166, 167 (1995) (citing N.C.G.S. § 20-279.21(b)(2)). 
Nationwide Mut. Ins. Co. v. Chantos, 293 N.C. 431, 441 (1977).

¶ 10  According to N.C.G.S. § 20-279.21(b)(2), a policy of automobile li-
ability insurance must protect the named insured or a permissive user

against loss from the liability imposed by law for 
damages arising out of the ownership, maintenance 
or use of such motor vehicle or motor vehicles with 
the [United States] . . . subject to limits exclusive of 
interest and costs, with respect to each motor vehi-
cle as follows: [$30,000] because of bodily injury to 
or death of one person in any one accident and, sub-
ject to said limit for one person, [$60,000] because of 
bodily injury or death to two or more persons in any 
one accident, and [$25,000] because of injury to or 
destruction of property of others in any one accident.

Although the manner in which the limitation of liability provisions of 
N.C.G.S. § 20-279.21(b)(2) is intended to operate is relatively clear, this 
case involves underinsured motorist, rather than liability, coverage.

¶ 11  The underinsured motorist coverage that is made available pursu-
ant to N.C.G.S. § 20-279.21(b)(4) applies “when, by reason of payment of 
judgment or settlement, all liability bonds or insurance policies provid-
ing coverage for bodily injury caused by the ownership, maintenance, 
or use of the underinsured vehicle have been exhausted.” N.C.G.S.  
§ 20-279.21(b)(4); see also Lunsford v. Mills, 367 N.C. 618, 626 (2014) 
(stating that N.C.G.S. § 20-279.21 “was passed to address circumstances 
where the tortfeasor has insurance, but his coverage is in an amount 
insufficient to compensate the injured party for his full damages”) 
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(cleaned up). In order to determine whether an injured party’s under-
insured motorist coverage applies in accordance with the Financial 
Responsibility Act, a reviewing court must begin by ascertaining wheth-
er the tortfeasor’s vehicle was an “uninsured highway vehicle” and 
whether the tortfeasor’s liability policy has been exhausted. N.C.G.S.  
§ 20-279.21(b)(4). In this case, the parties agree that Mr. Bronson’s ve-
hicle is an “underinsured highway vehicle” given that the sum of his 
limits of liability, which consisted of coverage in a per-person amount 
of $50,000 and a per-accident amount of $100,000, was less than the lim-
its of underinsured motorist coverage applicable to Ms. Dana’s vehicle, 
which consisted of per-person coverage of $100,000 and per-accident 
coverage of $300,000, and that Mr. Bronson’s liability was exhausted by 
Integon’s proposed distribution of the $100,000 in per-accident cover-
age among the various claimants. Thus, since the underinsured motorist 
coverage available with respect to Ms. Dana’s vehicle applies, the next 
step in the required analysis is to calculate the amount of coverage that 
is available to the Danas under the Farm Bureau policy.

¶ 12  As we have already noted, the statutory provisions governing under-
insured motorist coverage are contained in N.C.G.S. § 20-279.21(b)(4)  
which is, to say the absolute least, a lengthy and complicated statu-
tory subsection that contains a considerable amount of language that 
seems to bear upon the proper resolution of the issue that is before us in 
this case. Among other things, N.C.G.S. § 20-279.21(b)(4) provides that  
“[t]he limits of such underinsured motorist bodily injury coverage shall 
be equal to the highest limits of bodily injury coverage for any one vehicle 
insured under the policy,” subject to certain maximum limitations that 
are not relevant in this instance. In addition, N.C.G.S. § 20-279.21(b)(4)  
provides that “the limits [of underinsured motorist coverage] shall be 
equal to the limits of uninsured motorist bodily injury coverage”; that an 
“underinsured highway vehicle” is one in which “the sum of the limits of 
liability under all” applicable coverage “is less than the applicable limits 
of underinsured motorist coverage for the vehicle involved in the ac-
cident” or “the total amount actually paid to that person . . . is less than 
the applicable limits of underinsured motorists coverage for the vehicle 
involved in the accident”; and that a “highway vehicle” is not an “under-
insured motor vehicle . . . unless the owner’s policy insuring that vehicle 
provides underinsured motorist coverage with limits that are greater 
than that policy’s bodily injury liability limits.” Furthermore, N.C.G.S.  
§ 20-279.21(b)(4) provides that exhaustion of the available liability cov-
erage occurs when either “the limits of liability per claim have been paid 
upon the claim” or, “by reason of multiple claims, the aggregate per oc-
currence limit of liability has been paid.”
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¶ 13  In addition to these references to the issue of the limitation of  
liability contained in those portions of the relevant statutory provision 
defining when a vehicle is an “uninsured highway vehicle,” N.C.G.S.  
§ 20-279.21(b)(4) states that “the limit of underinsured motorist cover-
age applicable to any claim is determined to be the difference between 
the amount paid to the claimant under the exhausted liability policy 
or policies and the limit of underinsured motorist coverage applicable  
to the motor vehicle involved in the accident” and that, in the event that 
the “claimant is an insured under the underinsured motorist coverage on 
separate or additional policies, the limit of underinsured motorist cover-
age applicable to the claimant is the difference between the amount paid 
to the claimant under the exhausted liability policy or policies and the 
total limits of the claimant’s underinsured motorist coverages as deter-
mined by combining the highest limit available under each policy,” with 
“[t]he underinsured motorist limits applicable to any one motor vehicle 
under a policy [to not] be combined with or added to the limits appli-
cable to any other motor vehicle under that policy.”

¶ 14  The repeated references to the issue of the limitation of liability 
contained in N.C.G.S. § 202-79.21(b)(4) prevent us from concluding that 
the relevant statutory language does not speak to the issue that is before 
us in this case. In light of the fact that the expressions “limit of liability” 
and “limits of liability” appear repeatedly in N.C.G.S. § 20-279.21(b)(4), 
it is difficult for us to conclude that these expressions have no meaning, 
a result that, if adopted by the Court, would allow insurers to have a sig-
nificant degree of flexibility in drafting policies as they see fit.1 Such an 
outcome is inconsistent with the consumer protection considerations 
that motivated the enactment of N.C.G.S. § 20-279.21. As a result, since 
the relevant statutory language is not silent, the determinative issue for 
purposes of this case is how the statutory references to the limitation of 
liability found in N.C.G.S. § 20-279.21(b)(4) should be construed.

¶ 15  As we have already suggested, the specific statutory language con-
cerning the limitation of liability contained in N.C.G.S. § 20-279.21(b)(2), 
which clearly contemplates both a per-person and a per-accident limit 
of liability and makes the per-accident limit subject to the per-person 
limit, is not directly incorporated into the relevant provisions of N.C.G.S.  
§ 20-279.21(b)(4). On the other hand, N.C.G.S. § 20-279.21(b)(4) clearly 

1. Although numerous other statutory provisions that grant significant regulatory 
authority to the Commissioner of Insurance, none of them govern the manner in which 
the amount of underinsured motorist coverage is to be disbursed, a fact that reduces the 
likelihood that the General Assembly intended to remain silent with respect to the issue 
that is before us in this case.
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refers to both a “limit” and “limits” of liability. Although the absence of a 
direct incorporation of the concept of per-person and per-accident limits 
of liability as set out in N.C.G.S. § 20-279.21(b)(2) into the relevant por-
tions of N.C.G.S. § 20-279.21(b)(4) and the use of both singular and plu-
ral language in N.C.G.S. § 20-279.21(b)(4) prevents us from concluding 
that the relevant statutory language is clear and unambiguous, such a 
determination is only the first step that must be taken in order to resolve 
the specific issue that is before us in this case.

¶ 16  “Legislative intent controls the meaning of a statute.” Brown v. Flowe,  
349 N.C. 520, 522 (1998) (quoting Shelton v. Morehead Mem’l Hosp., 318 
N.C. 76, 81 (1986)).

The intent of the General Assembly may be found first 
from the plain language of the statute, then from leg-
islative history, “the spirit of the act and what the act 
seeks to accomplish.” If the language of the statute is 
clear, the court must implement the statute accord-
ing to the plain meaning of its terms so long as it is 
reasonable to do so.”

Lenox, Inc. v. Tolson, 353 N.C. 659, 664 (2001) (citation omitted) (quot-
ing Polaroid Corp. v. Offerman, 349 N.C. 290, 297 (1998)). Courts 
should give effect to the words actually used in a statute and should 
neither delete words that are used nor insert words that are not used 
into the relevant statutory language during the statutory construction 
process. Lunsford v. Mills, 367 N.C. 618, 623 (2014). “[U]ndefined words 
are accorded their plain meaning so long as it is reasonable to do so.” 
Polaroid v. Offerman, 349 N.C. 290, 297 (1998), abrogated on other 
grounds by Lenox, Inc. v. Tolson, 353 N.C. 659 (2001). Finally, statutes 
should be construed so that the resulting construction “harmonizes with 
the underlying reason and purpose of the statute.” Electric Supply Co. 
v. Swain Elec. Co., 328 N.C. 651, 656 (1991). “The purpose of this State’s 
compulsory motor vehicle insurance laws, of which the underinsured 
motorist provisions are a part, was and is the protection of innocent 
victims who may be injured by financially irresponsible motorists,” 
Proctor v. N.C. Farm Bureau Mut. Ins. Co., 324 N.C. 221, 224 (1989), 
so that, in the event that the statutory language in which the Financial 
Responsibility Act is couched is ambiguous, the statute “will be liberally 
construed so that the [statute’s] beneficial purpose is accomplished.” 
Moore v. Hartford Fire Ins. Co. Grp., 270 N.C. 532, 535 (1967).

¶ 17  The terms “limit of liability” and “limits of liability,” while not statu-
torily defined, do have well-understood meanings in insurance-related 
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contexts, with there being no reason that we can see for departing from 
those well-recognized meanings in this case. In addition, we are not 
persuaded, in light of the complexity of the language in which N.C.G.S.  
§ 20-279.21(b)(4) is couched, that too much emphasis should be placed 
upon the General Assembly’s use of the singular, rather than the plural, 
in attempting to construe the relevant statutory language. Our construc-
tion of the relevant provisions of N.C.G.S. § 20-279.21(b)(4) will be un-
dertaken in light of these two fundamental premises.

¶ 18  A careful reading of the relevant portions of N.C.G.S. § 20-279.21(b)(4)  
satisfies us that the references to “limit,” stated in the singular, occur in 
instances in which the General Assembly is referring to a single limit rath-
er than to a collection of limits, such as the per-person and per-accident 
limits of liability that appear to be standard in most automobile liability 
insurance policies. Although one could argue that this language means 
that there is one, and only one, limit of liability that should be deemed 
applicable to any particular claim for all purposes, it seems to us that the 
relevant expression is equally, if not more, consistent with an interpre-
tation of the relevant statutory language that assumes that the relevant 
limit of liability has already been determined on the basis of other con-
siderations rather than as compelling the conclusion that any particular 
limit of liability should be deemed controlling for all relevant purposes. 
As a result, an examination of the literal statutory language suggests to 
us that the relevant provisions in N.C.G.S. § 20-279.21(b)(4) tend to in-
corporate, at least by implication, the traditional use of both per-person 
and per-accident liability limits that insurers, policyholders, and policy 
makers are all familiar with and that are explicitly stated in N.C.G.S.  
§ 20-279.21(b)(2) rather than requiring the use of a “one size fits all” rule 
focusing upon a single limit that is applicable in all situations.

¶ 19  In addition, the references to both per-person and per-accident  
liability limits in the underinsured motorist context does not seem to us 
to be foreclosed by the relevant statutory language. The use of the singu-
lar “limit” in the sentence with which the second paragraph of N.C.G.S. 
§ 20-279.21(b)(4) begins strikes us as a pretty slender reed upon which 
to base a conclusion that the per-person and per-accident limits of  
liability may not both be applicable in determining the amount to be 
paid to any particular claimant (as compared to determining whether a 
particular vehicle is an “underinsured highway vehicle” or as to whether 
the amounts paid to all claimants, considered in their entirety, are sub-
ject to the per-person or the per-accident limit). We are unable to discern 
any reason why the General Assembly would have intended to pre-
clude the use of both per-person and per-accident liability limitations in  
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determining the maximum amount of underinsured motorist coverage 
that is available for payment to any individual claimant and believe that 
the most reasonable reading of the relevant statutory language pro-
vides for a common sense resolution of the dispute that is before us in 
this case, which is that, in cases involving multiple claimants, the total 
amount of underinsured motorist coverage available to those claimants 
(considering both the available liability coverage and the available un-
derinsured motorist coverage) is limited by the per-accident limit and 
that the total amount of coverage available to any individual claimant is 
constrained by the per-person limit.

¶ 20  Although the purpose of N.C.G.S.§ 20-279.21 is, of course, to pro-
vide protection for innocent victims of motor vehicle negligence, that 
fact does not inevitably require that one interpret the relevant statu-
tory language to produce the maximum possible recovery for persons 
injured as a result of motor vehicle negligence regardless of any other 
consideration. Instead, the usual rules of statutory construction govern 
the interpretation of N.C.G.S. § 20-279.21(b)(4), subject to the caveat 
that the relevant statutory language should be construed to produce the 
greatest possible protection for the innocent victims of negligent con-
duct permitted by a reasonable interpretation of the relevant statutory 
language. In the absence of something in the relevant statutory language 
that otherwise compels such a result, we are unable to conclude that the 
General Assembly intended N.C.G.S. § 20-279.21(b)(4) to be applied in 
a manner that fails to take into account the existence of multiple limits 
of liability and places an injured party in a more favorable position than 
he or she would have occupied had the tortfeasor been fully insured. In 
light of the fact that the relevant statutory language can be construed 
in such a manner as to avoid such a result, this case is appropriately 
resolved in such a manner as to make the total amount of underinsured 
coverage payments received by the claimants subject to per-accident 
limit of liability while limiting the amount received by any individual 
claimant by the per-person liability limit.

¶ 21  In reaching this conclusion, we do not believe that we are limited, 
in construing N.C.G.S. § 20-279.21(b)(4), to the options of making the 
per-person limit controlling for all purposes, to make the per-accident 
limit controlling for all purposes, to adopt the Gurley rule, or to treat 
the relevant statutory language as silent. Although a number of analyti-
cal approaches could conceivably be available to resolve the problem 
that this case presents for our consideration, it does not seem to us that 
treating the relevant statutory provision as silent can be squared with 
the numerous references to limits of liability that appear in N.C.G.S.  
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§ 20-279.21(b)(4), which must, as we have already noted, be construed 
as meaning something.2 In addition, we see no reason for concluding 
that the question that is before us in this case must be resolved by us-
ing either the per-person or per-accident limits to the exclusion of the 
other in light of either the relevant statutory language or the traditional 
understanding of the manner in which issues relating to limits of liability 
should be resolved. Instead, a hybrid approach of the type that we have 
set out above seems to us to be most reflective of likely legislative and 
shareholder expectations as to the amount of coverage that should be 
available to any particular claimant.

¶ 22  Admittedly, the decision of the Court of Appeals in Gurley, upon 
which the Court of Appeals and the Danas have relied in this case, has 
been on the books for almost two decades without having been dis-
turbed by the General Assembly. In ordinary circumstances, we would 
be inclined to give the General Assembly’s acquiescence in that deci-
sion near-controlling effect. However, we cannot agree that the canon of 
legislative acquiescence, Young v. Woodell, 343 N.C. 459, 462–63 (1996) 
(stating that “[t]he failure of the legislature to amend a statute which 
has been interpreted by a court is some evidence that the legislature 
approves of the court’s interpretation), should be deemed controlling in 
this instance given that the Court of Appeals described the rule that it 
adopted in Gurley as having the effect of avoiding an “interpret[ation] of 
the statute that . . . would result in defendants receiving more compen-
sation than if [the tortfeasor] had been either fully insured or uninsured 
altogether.” Gurley, 139 N.C. App. at 182. In view of the fact that apply-
ing the rule adopted in Gurley to the facts in this case would have 
exactly the effect that the rule in question was explicitly intended 
to avoid, it is difficult for us to afford any weight in the interpretive 
process to the General Assembly’s failure to modify the relevant pro-
visions of N.C.G.S. § 20-279.21(b)(4) to account for the likelihood that 
Gurley would be applied in a mechanical manner to produce a result 
that Gurley itself appears to have been intended to avoid.

¶ 23  Thus, for all of these reasons, we conclude that the Court of Appeals’ 
decision in this case should be reversed. Although the principle enunci-
ated in Gurley may well produce results that cohere with the likely legis-
lative intent in many instances, the facts of this case demonstrate that its 

2. Admittedly, N.C.G.S. § 20-279.21(b)(4) does not directly and explicitly address the 
issue that is before us in this case. However, a statutory provision does not have to explic-
itly and directly address a particular issue in order for it to have a particular meaning. In re 
Ernst & Young, LLP, 363 N.C. 612, 616 (2009) (stating that, even if “the statute is ambigu-
ous or unclear, we must interpret the statute to give effect to the legislative intent”).
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application can, in some instances, result in the payment of an amount 
that exceeds the per-person limit in cases involving multiple claimants. 
However, the relevant statutory language most readily supports the use 
of an approach that determines the amount to be paid to any particular 
claimant by treating the per-accident amount of underinsured motorist 
coverage as the total sum that is available to all of the claimants entitled 
to a share of the available underinsured motorist coverage, subject to 
the caveat that the amount of underinsured motorist coverage that is 
available to any individual claimant is limited to the per-person amount. 
As a result, the decision of the Court of Appeals is reversed and this case 
is remanded to Superior Court, Forsyth County, for the entry of a judg-
ment declaring that the total amount of underinsured coverage made 
available to the Danas collectively is to be set at the per-accident limit, 
with no individual claimant to receive more than the per-person limit.

REVERSED AND REMANDED.

Justice EARLS concurring.

¶ 24  I join fully in the majority’s well-reasoned examination of N.C.G.S. 
§ 20-279.21(b)(4) and in the conclusion that the provision incorporates 
“the traditional use of both per person and per accident liability limits 
that insurers, policyholders, and policy makers are all familiar with and 
that are explicitly stated in N.C.G.S. § 20-279.21(b)(2) rather than re-
quiring the use of a particular limit of liability in any particular case.” 
Further, I agree with the majority that although the FRA must be con-
strued in light of the General Assembly’s clear intent to protect innocent 
victims of automobile accidents from financial ruin, we must determine 
the meaning of N.C.G.S. § 20-279.21(b)(4) by applying our longstanding 
principles of statutory interpretation. Application of these principles in 
this case requires us to reverse the decision below. I write separately 
only to provide further explanation as to why I believe the effect of 
this Court’s decision is to overrule a settled precedent of the Court  
of Appeals, N.C. Farm Bureau Mut. Ins. Co. v. Gurley, 139 N.C. App. 
178 (2000), and why I believe doing so is justified, notwithstanding the 
parties’ potential reliance interests which are implicated in departing 
from the rule endorsed in that case.

¶ 25  The rule as stated in Gurley was that when an insured seeks UIM 
benefits from his or her insurer after an accident caused by a negligent 
driver, the insured’s UIM benefits will be paid out up to the limit utilized 
by the negligent driver’s primary liability insurer. If the negligent driver’s 
primary liability insurer pays out on a per-person basis, the insured’s 
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UIM provider pays out on a per-person basis; if the negligent driver’s 
primary liability insurer pays out on a per-accident basis, the insured’s 
UIM provider pays out on a per-accident basis. Gurley, 139 N.C. App. at 
181. Thus, if the Gurley rule were applied in this case, the Danas would 
be entitled to collect up to the per-accident limit provided under their 
UIM policy, because Mr. Bronson’s insurer paid out on a per-accident 
basis. As a result, the Danas would receive payments in excess of the 
per-person limit contained in their own UIM policy. 

¶ 26  As the majority correctly notes, this result plainly contravenes the 
purpose of the Gurley rule, which was crafted to avoid “giv[ing] de-
fendants a windfall simply because they were involved in an accident 
with an underinsured motorist, as opposed to an insured or uninsured 
motorist.” 139 N.C. App. at 182–83. The approach the majority adopts 
instead subjects the Dana’s UIM claim to the per person coverage limit 
contained in their UIM policy, whether or not Mr. Bronson’s primary li-
ability insurer pays out by applying the per-person or per-accident limit. 
Thus, even though it may be correct that “the principle enunciated in 
Gurley may well produce results that cohere with the likely legislative 
intent in many instances,” we should not hide from the fact that the legal 
rule Gurley announced has been supplanted.

¶ 27  Of course, this Court “is not bound by precedents established by the 
Court of Appeals.” N. Nat. Life Ins. Co. v. Lacy J. Miller Mach. Co., Inc., 
311 N.C. 62, 76 (1984). Regardless of what the Court of Appeals held in 
Gurley, Gurley does not control our disposition of the appeal presently 
before us. Our role when reviewing a matter “after a determination 
by the Court of Appeals . . . is to determine whether there is error 
of law[.]” N.C. R. App. P. 16. When tasked with discerning the mean-
ing of a North Carolina statute, even one which has previously been 
interpreted by the Court of Appeals, we approach the task with fresh 
eyes, adopting the reasoning deployed and outcome reached by our 
colleagues below only to the extent we find their reasoning persuasive 
and their outcome correct.

¶ 28  Nevertheless, this Court should explain why we are overruling a 
lower court decision, rather than simply invoking our authority to do so. 
Although “[o]nly this Court may authoritatively construe the Constitution 
and laws of North Carolina with finality,” Lea Co. v. N.C. Bd. of Transp., 
308 N.C. 603, 610 (1983), most legal questions are ably resolved in the 
first instance by the Court of Appeals. In many areas of the law, and 
given the way cases come to this Court, it may be a long time before this 
Court has cause to weigh in on the precise issue addressed in a deci-
sion below. During this intervening period after the Court of Appeals 
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has decided an issue but before this Court has taken it up, the Court of 
Appeals’ interpretation of a state law controls, and parties reasonably 
order their affairs in accordance with the Court of Appeals’ disposition 
of the issue. 

¶ 29  In my view, such circumstances are present in this case. More than 
twenty years ago, the Court of Appeals was confronted with the ques-
tion now before us and concluded that “the applicable UIM limit under 
[N.C.G.S.] § 20–279.21(b)(4) will depend on two factors: (1) the number 
of claimants seeking coverage under the UIM policy; and (2) whether the 
negligent driver’s liability policy was exhausted pursuant to a per-person 
or per-accident cap.” Gurley, 139 N.C. App. at 181. For the reasons inci-
sively described by the majority, I believe the legal rule Gurley articulat-
ed is inconsistent with the applicable statutes and should be overruled. 
Still, I am cognizant of the potential unfairness which arises when we 
disturb an interpretation of a statutory provision that has governed for 
two decades, especially when the statutory provision being interpreted 
is, by law, necessarily incorporated into every contract for automobile 
insurance executed in this state. N.C. Farm Bureau Mut. Ins. Co., Inc. 
v. Lunsford, 378 N.C. 181, 2021-NCSC-83, ¶ 19 (“[A]ll automobile acci-
dent insurance policies executed in North Carolina necessarily incorpo-
rate North Carolina’s FRA.”). 

¶ 30  “[L]aws which subsist at the time and place of the making of a con-
tract . . . enter into and form a part of it, as if they were expressly re-
ferred to or incorporated in its terms.” N.C. Ass’n of Educators, Inc.  
v. State, 368 N.C. 777, 789 (2016). This includes interpretations of statu-
tory provisions pronounced by the Court of Appeals which are not in-
consistent with any decision of this Court. Cf., Lynch v. Universal Life 
Church, 775 F.2d 576, 580 (4th Cir. 1985) (“The North Carolina Court of 
Appeals is a court of statewide jurisdiction, and its decisions are binding 
on state trial courts in the absence of a conflicting decision by the North 
Carolina Supreme Court.”). When Farm Bureau and Ms. Dana entered 
into a contract for automobile insurance, the terms of their contract 
necessarily incorporated N.C.G.S. § 20-279.21(b)(4), which until today 
meant what the Court of Appeals said it meant in Gurley.

¶ 31  These reliance interests alone do not displace our “duty . . . to de-
clare what the law is.” S. Ry. Co. v. Cherokee Cty., 177 N.C. 86, 88 (1919). 
But I do believe that these reliance interests justify us treating the Court 
of Appeals’ decision, and the rationale behind it, as weighty. When 
tasked with examining a decision of the Court of Appeals interpreting 
a North Carolina statutory provision which was decided a substantial  
period of time in the past and which is not in tension with any decision 
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of this Court interpreting the same provision, I would accord that deci-
sion something akin to the respect we accord a prior precedent of this 
Court under the doctrine of stare decisis. 

¶ 32  Under the doctrine of stare decisis, we adhere to prior decisions of 
this Court “both out of respect for the opinions of our predecessors and 
because it promotes stability in the law and uniformity in its applica-
tion.” Wiles v. Construction Co., 295 N.C. 81, 85 (1978). When consider-
ing whether or not to depart from prior precedent, I reiterate my view 
that we should start with the factors articulated by the United States 
Supreme Court, which include “the quality of [ ] reasoning [of the prece-
dent being challenged], the workability of the rule it established, its con-
sistency with other related decisions, developments since the decision 
was handed down, and reliance on the decision.” State v. Hilton, 378 
N.C. 692, 2021-NCSC-115, ¶ 78 (Earls, J., dissenting) (alterations in the 
original) (quoting Janus v. Am. Fed’n of State, Cnty., & Mun. Emps., 
Council 31, 138 S. Ct. 2448, 2478–79 (2018)).

¶ 33  Applying these factors to the present case, I would conclude that, 
notwithstanding any potential reliance interests, the rule articulated in 
Gurley should be displaced. I agree with the majority that the parties 
would have had cause to doubt that Gurley could sustain the outcome 
which resulted in the proceedings below, given the clear intent animat-
ing the Court of Appeals’ decision in that case. Regardless, whatever 
reliance interests may have existed are outweighed by the unmistakable 
fact that the Gurley rule is irreconcilable with the text, structure, and 
purpose of the FRA generally and N.C.G.S. § 20-279.21(b)(4) specifically, 
as the majority has persuasively explained. Therefore, I agree with the 
majority that the Court of Appeals’ decision in this case should be re-
versed. As a consequence, the interpretation of N.C.G.S. § 20-279.21(b)(4)  
offered in Gurley is no longer governing law and is no longer incorpo-
rated into automobile insurance contracts executed in this state. 

Justice BERGER concurring. 

¶ 34  On appeal to this Court, Farm Bureau argues that the Court of 
Appeals erred when it affirmed the trial court’s determination that Mr. 
Dana and the Estate must be paid pursuant to the per accident limit 
in the parties’ UIM agreement. I agree with the majority that the trial 
court erred when it granted summary judgment in favor of Mr. Dana 
and the Estate, and the Court of Appeals erred when it affirmed the trial  
court’s decision. 
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¶ 35  I disagree with the majority about the reason why the claims in this 
case are governed by the per person limitations. The majority concedes 
that the North Carolina Motor Vehicle Safety and Financial Responsibility 
Act (FRA) only “seems” to apply here. In my opinion, the FRA does not 
address the particular question at issue in this case. Because the issue 
here is not addressed by the FRA, but is specifically addressed by terms 
of the insurance policy at issue, the terms of the policy must control. 
Therefore, I concur only in the result reached by the majority. 

¶ 36  The FRA was enacted to ensure that every motor vehicle in the State 
has “proof of ability to respond in damages for liability[ ] on account 
of accidents . . . arising out of the ownership, maintenance or use of 
a motor vehicle[.]” N.C.G.S. § 20-279.1(11) (2019). The FRA prohibits 
the registration of any automobile in North Carolina unless the owner 
maintains “proof of financial responsibility” in the form of a liability in-
surance policy. Policies must conform with the requirements of N.C.G.S. 
§ 20-309(b), and demonstrate the owner’s ability to pay damages in the 
amount of 

($30,000) because of bodily injury to or death of one 
person in any one accident, and, subject to said limit 
for one person, in the amount of . . . ($60,000) because 
of bodily injury to or death of two or more persons in 
any one accident[.] 

N.C.G.S. § 20-279.1(11) (2019) (emphasis added). In other words, if the 
operator of a motor vehicle causes an accident, the owner’s liability pol-
icy must be able to provide at least $30,000 in damages to each person 
and at least $60,000 per accident. 

¶ 37  The requirement of the FRA that “each automobile owner [is] to 
carry a minimum amount of liability insurance providing coverage for 
the named insured as well as any other person using the automobile 
with the express or implied permission of the named insured” is writ-
ten into every automobile policy subject to the FRA as a matter of law. 
Integon Indem. Corp. v. Universal Underwriters Ins. Co., 342 N.C. 166, 
168, 463 S.E.2d 389, 390–91 (1995) (citing N.C.G.S. § 20-279.21(b)(2)); 
Nationwide Mut. Ins. Co. v. Chantos, 293 N.C. 431, 441, 238 S.E.2d 597, 
604 (1977)). Pursuant to N.C.G.S. § 20-279.21(b)(2), general liability cov-
erage must insure the vehicle’s owner or permitted operator

against loss from the liability imposed by law for dam-
ages arising out of the ownership, maintenance or use 
of such motor vehicle or motor vehicles within the 
[U.S.] . . . subject to limits exclusive of interest and 
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costs, with respect to each such motor vehicle, as fol-
lows: [$30,000] because of bodily injury to or death of 
one person in any one accident and, subject to said 
limit for one person, [$60,000] because of bodily 
injury to or death of two or more persons in any one 
accident, and [$25,000] because of injury to or destruc-
tion of property of others in any one accident[.]

N.C.G.S. § 20-279.21(b)(2) (emphasis added). 

¶ 38  Farm Bureau correctly contends that the “subject to said limit for 
one person” language in N.C.G.S. § 20-279.21(b)(2) prohibits an injured 
individual from recovering more than the per person limit for general 
liability claims. This is true because recovery of two or more individuals 
in any one accident is limited to “said limit for any one person” under 
the plain language of the statute. See N.C.G.S. § 20-279.21(b)(2) ($60,000 
is available “because of bodily injury to or death of two or more per-
sons[.]”). The “subject to” language of N.C.G.S. § 20-279.21(b)(2) is su-
perfluous under any other reading of the statute.1  

¶ 39  However, the case before us does not concern the applicable lim-
its of Ms. Dana’s general liability insurance. Rather, this case deals 
with her UIM policy. UIM coverage under N.C.G.S. § 20-279.21(b)(4) 
applies “when, by reason of payment of judgment or settlement, all li-
ability bonds or insurance policies providing coverage for bodily injury 
caused by the ownership, maintenance, or use of the underinsured high-
way vehicle have been exhausted.” N.C.G.S. § 20-279.21(b)(4). See also 
Lunsford v. Mills, 367 N.C. 618, 626, 766 S.E.2d 297, 303 (2014) (“Section 
20-279.21 was passed to address circumstances where the tortfeasor has 
insurance, but his or her coverage is in an amount insufficient to com-
pensate the injured party for his or her full damages.” (cleaned up)). 

1. When construing similarly worded statutes, other jurisdictions have held that if 
recovery is not limited by the per person limit, then the per accident limit would be the 
only limit applicable, regardless of the number of injured parties. See Farm Bureau Mut. 
Ins. Co. v. Buckallew, 246 Mich. App. 607, 618, 633 N.W.2d 473, 479 (2001) (holding that 
two claimants were limited to the “per person” limit because of “explicit policy language 
making the per occurrence limit ‘subject to’ the per person limit”); American Family Mut. 
Ins. Co. v. Gardner, 957 S.W. 2d 367, 369 (Mo. Ct. App. 1997) (limiting recoveries of multi-
ple claimants to the $100,000 “per person” limit because the $300,000 per occurrence limit 
was “subject to” the “per person” limit); Livingston v. Farmers Ins. Co. of Washington, 79 
Wash. App. 72, 79, 900 P.2d 575, 578 (1995) (holding that, where the $300,000 per accident 
UIM limit was “subject to” the per person limit, the “policies unambiguously limit[ed]” the 
two claimants’ recovery to $100,000 per person); Nationwide Mut. Ins. Co. v. Devlin, 11 
Cal. App. 4th 81, 86, 13 Cal. Rptr. 2d 795, 798 (1992) (limiting the two claimants’ recovery 
to the $100,000 per person limit because the $300,000 per accident limit was “subject to” 
the per person limit).
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Here, because Mr. Bronson’s exhausted general liability insurance was 
insufficient to fully compensate Mr. Dana and the Estate, both submitted 
claims under Ms. Dana’s UIM policy. 

¶ 40  To determine whether an injured party’s UIM coverage applies un-
der the FRA, we must consider whether (1) the tortfeasor’s automobile 
was an “underinsured highway vehicle” and (2) the tortfeasor’s liability 
policy was exhausted. N.C.G.S. § 20-279.21(b)(4). If UIM coverage is trig-
gered, then the amount of coverage must be calculated by determining 
“the difference between the amount paid to the claimant under the ex-
hausted liability policy or policies and the limit of underinsured motorist 
coverage applicable to the motor vehicle involved in the accident.” Id. 

¶ 41  An underinsured highway vehicle is “a highway vehicle with respect 
to the ownership, maintenance, or use of which, the sum of the limits 
of liability under all bodily injury liability bonds and insurance policies 
applicable at the time of the accident is less than the applicable limits 
of underinsured motorist coverage for the vehicle involved in the acci-
dent and insured under the owner’s policy.” N.C.G.S. § 20-279.21(b)(4). 
Here, the tortfeasor’s automobile qualifies as an “underinsured highway 
vehicle” because the sum of Mr. Bronson’s limits of liability ($50,000 per 
person and $100,000 per accident) was less than the applicable limits of 
UIM coverage for Ms. Dana’s vehicle ($100,000 per person and $300,000 
per accident). Further, the tortfeasor’s liability policy was exhausted by 
Integon’s proposal to apportion the entire $100,000 per accident limit 
amongst the injured parties. Accordingly, Ms. Dana’s UIM coverage ap-
plies, and we must calculate the amount available under Ms. Dana’s UIM 
coverage. The question is whether the amount of coverage is governed 
by the FRA or the insurance policy. 

¶ 42  “[W]hen a statute is applicable to the terms of an insurance policy, 
the provisions of the statute become a part of the policy as if written 
into it.” Bray v. N.C. Farm Bureau Mut. Ins. Co., 341 N.C. 678, 682, 462 
S.E.2d 650 (1995). Thus, the policy is construed in accordance with its 
written terms unless a binding statute, regulation, or order requires a 
different construction. Allstate Ins. Co. v. Shelby Mut. Ins. Co., 269 N.C. 
341, 345, 152 S.E.2d 436, 440 (1967); N.C. Farm Bureau Mut. Ins. Co., 
Inc. v. Lunsford, 2021-NCSC-83, ¶ 37, 378 N.C. 181, 196, 861 S.E.2d 705, 
716 (2021) (Barringer, J., dissenting).

 ¶ 43  The majority concedes the FRA does not specifically address this 
situation. Thus, we should follow our precedent. When the FRA lan-
guage does not address a specific situation, we look to that of the policy. 
“Language in a policy of insurance is the determining factor in resolving 



 IN THE SUPREME COURT 521

N.C. FARM BUREAU MUT. INS. CO., INC. v. DANA

[379 N.C. 502, 2021-NCSC-161]

coverage questions unless that language is in conflict with applicable 
statutory provisions governing such coverage.” Lanning v. Allstate Ins. 
Co., 332 N.C. 309, 312, 420 S.E.2d 180, 182 (1992). As the majority ac-
knowledges, the plain language of N.C.G.S. § 20-279.21(b)(4) does not 
address whether the UIM per accident limit is subject to the UIM per  
person limit. There is, therefore, no conflict, and we must turn to the 
language of Ms. Dana’s UIM policy to determine whether the UIM  
per accident limit is subject to the UIM per person limit. See Lanning, 
332 N.C. at 312, 420 S.E.2d at 182 (stating that where the policy language 
does not conflict with the FRA, the “[l]anguage in a policy of insurance 
is the determining factor in resolving coverage questions[.]”). 

¶ 44  N.C.G.S. § 20-279.21(b)(4) makes multiple references to per person 
and per accident limits. However, the UIM subdivision does not con-
tain the same “subject to . . . [per person] limit” language of N.C.G.S. 
§ 20-279.21(b)(2). N.C.G.S. § 20-279.21(b)(4) provides, in relevant part, 
that UIM coverage is to be used “only with a policy that is written at 
limits that exceed those prescribed by subdivision (2) of this subsec-
tion . . . [t]he limits of such [UIM] coverage shall be equal to the highest 
limits of bodily injury liability coverage . . . the limits shall not exceed 
. . . ($1,000,000) per person and . . . ($1,000,000) per accident[.]” N.C.G.S. 
§ 20-279.21(b)(4) (emphasis added). Notably, N.C.G.S. § 20-279.21(b)(4) 
provides that the limit of UIM coverage is “the difference between the 
amount paid to the claimant under the exhausted liability policy . . . and 
the limit of [UIM] coverage applicable to the motor vehicle[.]” N.C.G.S.  
§ 20-279.21(b)(4) (emphasis added). 

¶ 45  Accordingly, because N.C.G.S. § 20-279.21(b)(4) does not address 
whether the UIM per accident limit is subject to the UIM per person 
limit, there is no conflict, and we must turn to the language of Ms. Dana’s 
UIM policy to determine whether the UIM per accident limit is subject 
to the UIM per person limit. See Lanning, 332 N.C. at 312, 420 S.E.2d at 
182 (stating that where the policy language does not conflict with the 
FRA, the “[l]anguage in a policy of insurance is the determining factor in 
resolving coverage questions[.]”). 

¶ 46  In interpreting the language of an insurance policy, we “must en-
force the policy as written.” Nationwide Mut. Ins. Co. v. Mabe, 342 N.C. 
482, 492, 467 S.E.2d 34, 40 (1996). In addition, “[o]ur interpretation of 
an insurance policy is based on the fundamental principle that the plain 
language of the policy controls.” N.C. Farm Bureau Mut. Ins. Co., Inc. 
v. Martin, 376 N.C. 280, 286, 851 S.E.2d 891, 895 (2020). “[I]f a policy is 
not ambiguous, then the court must enforce the policy as written and 
may not remake the policy under the guise of interpreting an ambigu-
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ous provision.” Mabe, 342 N.C. at 492, 467 S.E.2d at 40. However, if the 
language of the policy is ambiguous, then “the doubts will be resolved 
against the insurance company and in favor of the policyholder.” Woods 
v. Nationwide Mut. Ins. Co., 295 N.C. 500, 506, 246 S.E.2d 773, 777 
(1978); see also Lanning, 332 N.C. at 316–17, 420 S.E.2d at 184 (con-
cluding that where the FRA neither required nor prohibited intrapolicy 
stacking, policy language that was “clear, and capable of but one reason-
able interpretation” controlled the outcome). 

¶ 47  Here, the relevant portion of the UIM provision in Ms. Dana’s  
policy provides:

Subject to [the] limit for each person, the limit of 
bodily injury liability shown in the Declarations for 
each accident for [UIM] Coverage is our maximum 
limit of liability for all damages for bodily injury 
resulting from any one accident. 

¶ 48  The language of the UIM policy is “clear, and capable of but one 
reasonable interpretation[.]” Lanning, 332 N.C. at 317, 420 S.E.2d at 184. 
The policy plainly states that the UIM per accident limit was subject to 
the UIM per person limit, and that the proper amount of UIM coverage 
available was subject to the per person limit. Thus, the amount of UIM 
coverage available to Mr. and Ms. Dana for their injuries was subject to 
the per person limit. Because the policy language is clear, and because 
our courts may not “rewrite the contract or impose liabilities on the par-
ties not bargained for[,]” Woods, 295 N.C. at 506, 246 S.E.2d at 777, the 
$100,000 person limit applies, reduced by the recovery under the tortfea-
sor’s policy. Thus, under Ms. Dana’s UIM policy, William T. Dana is en-
titled to $68,000 and the Estate of Pamela M. Dana is entitled to $56,250.2

¶ 49  The majority dismisses looking to the policy language by waiving 
the false flag that our analysis “would allow insurers to have a significant 
degree of flexibility in drafting policies as they see fit.” The reality is 
that the insurance industry is heavily regulated in this state, insurance 
policies are virtually uniform, and policies must be approved by the 
Insurance Commission. See N.C.G.S. § 58-2-53 (2019) (“Whenever 

2. Both William T. Dana and the Estate of Pamela M. Dana are entitled to the UIM 
policy’s per person limit of $100,000, less the amount of Integon’s liability coverage 
($32,000 for William T. Dana and $43,750 for the estate of Pamela M. Dana). See N.C.G.S. 
§ 20-279.21 (b)(4) (“In any event, the limit of underinsured motorist coverage applicable 
to any claim is determined to be the difference between the amount paid to the claimant 
under the exhausted liability policy or policies and the limit of underinsured motorist cov-
erage applicable to the motor vehicle involved in the accident.”).
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any provision of this Chapter requires a person to file rates, forms, 
classification plans, plans of operation, the Safe Driver Incentive Plan, 
or any other item with the Commissioner or Department for approval, 
the approval or disapproval of the filing is an agency decision[.]”).  
See also N.C.G.S. § 58-5-95 (“Deposits subject to approval and control of 
Commissioner”); N.C.G.S. § 58-7-60 (“Approval as a domestic insurer”); 
N.C.G.S. § 58-10-347 (“Provisional approval for a license”); N.C.G.S.  
§ 58-35-45 (“Filing and approval of forms and service charges”); N.C.G.S. 
§ 58-36-20 (“Disapproval; hearing order; adjustment of premium, review 
of filing”); N.C.G.S. § 58-40-45 (“Disapproval of rates; interim use of 
rates”); N.C.G.S. § 58-45-30 (“Directors to submit plan of operation 
to Commission; review and approval; amendments; appeal from 
Commissioner to superior court”); N.C.G.S. § 58-47-65 (“Licensing; 
qualification for approval”); N.C.G.S. § 58-47-175 (“Approval of 
advertising”); N.C.G.S. § 58-50-85 (“Approval of independent review 
organizations”); N.C.G.S. § 58-50-125 (“Health care plans; formation; 
approval; offerings”); N.C.G.S. § 58-50-131 (“Premium rates for health 
benefit plans; approval authority; hearing”); N.C.G.S. § 58-51-85 (“Group 
or blanket accident and health insurance; approval of forms and filing 
of rates”); N.C.G.S. § 58-51-95 (“Approval by Commissioner of forms, 
classification and rates; hearing; exceptions”); N.C.G.S. § 58-52-15 
(“Forms and rate manuals subject to § 58-51-1; disapproval of rates”); 
N.C.G.S. § 58-56-21 (“Approval of advertising”); N.C.G.S. § 58-57-30 
(“Forms to be filed with Commissioner; approval or disapproval by 
Commissioner”); N.C.G.S. § 58-58-220 (“Approval of viatical settlement 
contracts and disclosure statements”); N.C.G.S. § 58-65-132 (“Review 
and approval of conversion plan; new corporation”); N.C.G.S. § 58-72-50 
(“Approval, acknowledgment and custody of bonds”); N.C.G.S. § 58-91-50  
(“Product filing and approval”). 

¶ 50  Because the trial court erred when it granted summary judgment 
to Mr. Dana and the Estate, and the Court of Appeals erred when it 
affirmed the trial court’s decision, I concur in the result reached by  
the majority. 

Chief Justice NEWBY and Justice BARRINGER join in this concur-
ring opinion.
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Filed 17 December 2021

1. Corporations—merger—judicial appraisal—fair value of 
shares—discretionary determination

In a judicial appraisal of the value of dissenting shareholders’ 
shares in a tobacco company—initiated as the result of a merger 
with a larger international conglomerate—the N.C. Business Court 
did not abuse its discretion when it determined that the negotiated 
deal price constituted fair value as of the transaction date pursu-
ant to N.C.G.S. § 55-13-01(5). The court’s consideration of the deal 
price as evidence of fair value was proper where there was objective 
indicia that the deal was done at arms length, and was only part of 
the court’s thorough analysis, which included other customary and 
current valuation concepts and techniques as allowed by statute. 
Further, the court properly exercised its discretion in evidentiary 
matters when it took into account the tobacco company’s evidence 
regarding an expert’s adjusted unaffected stock price analysis, but 
not the dissenters’ discounted cash flow analysis, which the court 
determined was unreliable.

2. Corporations—merger—judicial appraisal—fair value of 
shares—additional interest payments

The Supreme Court rejected an argument by the dissenting 
shareholders in a merger transaction—who had initiated a judicial 
appraisal before the N.C. Business Court to determine whether they 
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had been paid fair value for their shares—that they were entitled 
to additional interest payments pursuant to N.C.G.S. § 55-13-30(e). 
A fair reading of that provision necessarily included the definition 
of “interest” contained in N.C.G.S. § 55-13-01(6), and the dissenters’ 
interpretation would have led to an absurd result.

Appeal pursuant to N.C.G.S. § 7A-27(a)(2) from a final judgment 
entered on 27 April 2020 by Chief Business Court Judge Louis A. 
Bledsoe III in Superior Court, Forsyth County, after the case was desig-
nated a mandatory complex business case by the Chief Justice pursuant 
to N.C.G.S. § 7A-45.4(b). Heard in the Supreme Court on 31 August 2021.

Donald H. Tucker Jr., Christopher B. Capel, Clifton L. Brinson, and 
Gary A. Bornstein, pro hac vice, for plaintiff-appellee Reynolds 
American Inc. 

Brooks, Pierce, McLendon, Humphrey & Leonard LLP, by Jessica 
Thaller-Moran and Jennifer K. Van Zant; and Rolnick Kramer 
Sadighi LLP, by Lawrence M. Rolnick, pro hac vice, Sheila A. 
Sadighi, pro hac vice, and Jennifer A. Randolph, pro hac vice, 
for defendant-appellants Mason Capital Master Fund, L.P., Blue 
Mountain Credit Alternatives Master Fund L.P., BlueMountain 
Foinaven Master Fund L.P., BlueMountain Guadalupe Peak Fund 
L.P., BlueMountain Summit Trading L.P., and BlueMountain 
Montenvers Master Fund SCA SICAV-SIF.

George F. Sanderson III, Kevin G. Abrams, and J. Peter Shindel 
Jr. for defendant-appellants Third Motion Equities Master Fund 
Ltd, Magnetar Capital Master Fund, Ltd, Spectrum Opportunities 
Master Fund Ltd, Magnetar Fundamental Strategies Master Fund 
Ltd, and Magnetar MSW Master Fund Ltd.

Kieran J. Shanahan, Brandon S. Neuman, and Christopher S. 
Battles for defendant-appellant Barry W. Blank Trust.

No brief for defendant-appellees.

EARLS, Justice.

¶ 1  This case requires us to interpret and apply N.C.G.S. §§ 55-13-01 et 
seq. to decide whether the Business Court properly determined the “fair 
value” of shares held by shareholders in a tobacco company, Reynolds 
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American Inc. (RAI), who sought judicial appraisal after RAI was ac-
quired by the international tobacco conglomerate British American 
Tobacco (BAT). The Business Court determined that the $59.64 per share 
plus interest RAI paid these shareholders (the dissenters) after they no-
tified RAI of their intent to seek judicial appraisal “equals or exceeds 
the fair value of RAI shares as of the date of the Merger and that RAI is 
therefore entitled to a judgment that no further payments to [the dissent-
ers] are required.” Reynolds Am. Inc. v. Third Motion Equities Master 
Fund Ltd., 2020 NCBC 35, 2020 WL 2029621 (N.C. Super. Ct. 2020). On 
appeal, the dissenters challenge the Business Court’s judgment on vari-
ous grounds. For the most part, the dissenters’ challenges relate to their 
central assertion that the Business Court failed to determine the fair 
value of their shares using “customary and current valuation concepts 
and techniques” as required under N.C.G.S. § 55-13-01(5). Instead, in the 
dissenters’ view, the Business Court “simply deferred to the value of  
the merger consideration negotiated by BAT in January 2017 and con-
cluded it was a ‘fair price.’ ” 

¶ 2  The dissenters’ characterization of the analysis performed by the 
Business Court is inconsistent with any fair reading of the challenged 
judgment. Rather than “defer[ ] entirely to the deal price struck with 
an insider in the transaction at issue,” the Business Court appropriately 
considered the deal price as one indicator of the fair value of the dis-
senters’ shares after finding that given the circumstances of this particu-
lar transaction, the deal price reliably reflected fair value. In addition, 
the Business Court properly utilized numerous other “customary and 
current valuation concepts and techniques” in order to determine the 
fair value of the dissenters’ shares. The dissenters’ other challenges 
to the Business Court’s judgment are also without merit. Accordingly,  
we affirm.

I.  The merger and North Carolina’s appraisal statutes

¶ 3  On 16 January 2017, BAT entered into an agreement to purchase 
North Carolina-based RAI. Prior to the agreement, BAT owned approxi-
mately 42% of RAI’s shares and controlled several seats on its Board of 
Directors. However, the merger agreement was negotiated by BAT and 
a “Transaction Committee” comprised of non-BAT-affiliated RAI board 
members. The merger consideration included 0.5260 shares of BAT plus 
$29.44 in cash. On the date of the merger agreement, this consideration 
was worth $59.64 per RAI share. The transaction ultimately closed on  
25 July 2017. On this date, the merger consideration was worth $65.87 
per RAI share. The transaction was “overwhelmingly approved” by a ma-
jority of RAI’s outstanding shares, including ninety-nine percent of the 
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non-BAT-owned shares which were voted in the merger. Reynolds Am. 
Inc., 2020 WL 2029621, at *34. This transaction is at the heart of the pres-
ent case.

¶ 4  In North Carolina, an individual or entity owning shares in a corpo-
ration is entitled to seek judicial appraisal to determine the fair value of 
their shares after certain corporate actions. N.C.G.S. § 55-13-02 (2019). 
To initiate the appraisal process, a shareholder must (1) “[d]eliver to the 
corporation, before the vote [on the transaction] is taken, written notice 
of the shareholder’s intent to demand payment if the proposed action 
is effectuated”; and (2) “[n]ot vote, or cause or permit to be voted, any 
shares of any class or series in favor of the proposed action.” N.C.G.S.  
§ 55-13-21(a)(1)–(2) (2019). Next, the corporation “must deliver a written 
appraisal notice and form . . . to all shareholders who” meet these require-
ments. N.C.G.S. § 55-13-22(a) (2019). Provided that the shareholder does 
not “vote for or consent to the transaction,” N.C.G.S. § 55-13-22(b)(1)  
(2019), the corporation is then obligated to pay the shareholder “the 
amount the corporation estimates to be the fair value of their shares, 
plus interest,” N.C.G.S. § 55-13-25(a) (2019). A shareholder who believes 
the corporation has not paid fair value must notify the corporation, at 
which point the corporation must either accede to the shareholder’s es-
timate of fair value or file a complaint against the shareholder to initi-
ate an appraisal proceeding within sixty days. N.C.G.S. §§ 55-13-28(a),  
55-13-30(a) (2019).

¶ 5  During an appraisal proceeding, the trial court is tasked with deter-
mining the “fair value” of the dissenting shareholder’s shares. N.C.G.S.  
§ 55-13-01(5) (2019). Subsection 55-13-01(5) defines “fair value” as

[t]he value of the corporation’s shares (i) immedi-
ately before the effectuation of the corporate action 
as to which the shareholder asserts appraisal rights, 
excluding any appreciation or depreciation in antici-
pation of the corporate action unless exclusion would 
be inequitable, (ii) using customary and current valu-
ation concepts and techniques generally employed 
for similar business in the context of the transaction 
requiring appraisal, and (iii) without discounting for 
lack of marketability or minority status except, if 
appropriate, for amendments to the articles pursuant 
to [N.C.]G.S. 55-13-02(a)(5).

Id. In this case, after BAT acquired RAI, a group of dissenting share-
holders who believed that the agreed-upon deal price significantly 
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undervalued RAI refused to tender their shares at closing. They sent RAI 
a signed appraisal form in September 2017. Subsequently, RAI paid the 
dissenters “the amount the corporation estimates to be the fair value of 
their shares,” $59.64, “plus interest.” N.C.G.S. §§ 55-13-22, 55-13-25(a). 
The dissenters refused to accept this offer and conveyed their belief that 
the fair value of their shares was between $81.21 and $94.33 per share. 

¶ 6  On 29 November 2017, RAI filed a complaint for judicial appraisal 
pursuant to N.C.G.S. § 55-13-30. After a lengthy trial, post-trial briefing, 
and post-trial oral argument, the Business Court entered a judgment 
containing voluminous findings of fact in support of its conclusion that 
“the fair value of RAI stock as of the Transaction Date was no more than 
the deal price of $59.64 per share” and establishing that “[n]o further 
sums are due from RAI to [the dissenters] for payment of [the dissent-
ers’] shares.” Reynolds Am. Inc., 2020 WL 2029621, at *71–72. The dis-
senters appealed directly to this Court pursuant to N.C.G.S. § 7A-27(a).

¶ 7  This Court has not previously considered an appeal from a Business 
Court judgment determining the fair value of a dissenting shareholder’s 
shares pursuant to N.C.G.S. §§ 55-13-01 et seq. However, many of the 
issues raised by the parties have been thoroughly litigated in other ju-
risdictions, especially in Delaware. Both parties cite extensively to 
Delaware law in their arguments to this Court, as did the Business Court 
in its judgment. North Carolina’s appraisal statutes do not exactly mirror 
Delaware’s statutes, and regardless, cases decided in a sister jurisdic-
tion are not binding on this Court. See, e.g., Wachovia Bank & Tr. Co.  
v. S. Ry. Co., 209 N.C. 304, 308 (1936) (“[D]ecisions of other jurisdictions 
are persuasive, but not binding on us.”) Still, given the well-developed 
body of law arising from the numerous appraisal cases decided in 
Delaware, we borrow freely from these cases to the extent we find their 
reasoning to be persuasive and applicable to the facts here. See, e.g., 
Corwin v. Brit. Am. Tobacco PLC, 371 N.C. 605, 613 (2018) (relying on 
Delaware caselaw to resolve a legal issue arising in a shareholder suit).

II.  Standard of review

¶ 8  North Carolina’s appraisal statutes vest the Business Court with sig-
nificant discretion to decide how best to determine the fair value of a 
corporation’s shares given the circumstances of a challenged transac-
tion. The General Assembly chose not to prescribe any specific meth-
odology the court must utilize in an appraisal proceeding. Rather, the 
General Assembly has provided only that a court must determine fair 
value “using customary and current valuation concepts and techniques 
generally employed for similar business[es] in the context of the trans-
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action requiring appraisal.” N.C.G.S. § 55-13-01(5). By implication, it is 
left to the Business Court in the first instance to determine which valu-
ation concepts and techniques should be utilized to ascertain the fair 
value of a dissenting shareholder’s shares and the weight to accord the 
results of any particular concept or technique it selects. We therefore 
review the Business Court’s choice to utilize or disregard a proposed 
valuation concept or technique, and its decision to accord a selected 
concept or technique substantial or limited probative weight, solely for 
abuse of discretion.

¶ 9  In other respects, our standard of review is identical to the standard 
of review we utilize in considering an appeal from any judgment entered 
after a non-jury trial.1 “When the trial court conducts a trial without a 
jury, the trial court’s findings of fact have the force and effect of a jury 
verdict and are conclusive on appeal if there is competent evidence to 
support them, even though the evidence could be viewed as supporting 
a different finding.” In re Skinner, 370 N.C. 126, 139 (2017) (cleaned up). 
A trial court’s unchallenged findings of fact are “presumed to be sup-
ported by competent evidence and [are] binding on appeal.” Koufman  
v. Koufman, 330 N.C. 93, 97 (1991). “Findings not supported by com-
petent evidence are not conclusive and will be set aside on appeal.” 
Penland v. Bird Coal Co., 246 N.C. 26, 30 (1957). By contrast, “[c]on-
clusions of law drawn by the trial court from its findings of fact are re-
viewable de novo on appeal.” Carolina Power & Light Co. v. City of 
Asheville, 358 N.C. 512, 517 (2004).

¶ 10  We proceed by examining the dissenters’ claims in three ways. First, 
to the extent the dissenters argue that the Business Court should have 
utilized a method for determining fair value it did not rely upon or vice 
versa, or that the Business Court accorded too much or too little weight 
to the results of any particular analysis presented at trial, we review 
for abuse of discretion. We will not disturb the Business Court’s judg-
ment unless the dissenters “show[ ] that its [decision] was manifestly 
unsupported by reason and could not have been the result of a reasoned 
decision.” State v. McGrady, 368 N.C. 880, 893 (2016) (quoting State  
v. Riddick, 315 N.C. 749, 756 (1986)); see also White v. White, 312 N.C. 
770, 777 (1985) (“A ruling committed to a trial court’s discretion is to be 
accorded great deference . . . .”). Second, to the extent the dissenters  

1. Notably, both parties agree that the standard of review this Court utilizes when ad-
dressing appeals of judgments entered after a bench trial in other, non-appraisal contexts 
should be utilized here. Neither party proposes that a different standard of review should 
apply when reviewing a Business Court judgment determining the fair value of a corpora-
tion’s shares.
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dispute the Business Court’s factual findings, we review those findings to  
determine if they are supported by substantial evidence.2 Any findings 
supported by substantial evidence are binding, even if there is contrary 
evidence in the record. See N.C. Farm Bureau Mut. Ins. Co. v. Cully’s 
Motorcross Park, Inc., 366 N.C. 505, 512 (2013). Third, to the extent the 
dissenters argue that the Business Court either failed to adhere to the 
requirements of North Carolina’s appraisal statute or otherwise misap-
plied relevant law in valuing the dissenters’ shares, we review de novo.

III.  The dissenters’ challenges to the Business Court’s  
fair value determination

¶ 11 [1] As the Supreme Court of Delaware has explained, “[i]n a statutory 
appraisal proceeding, both sides have the burden of proving their re-
spective valuation positions.” Brigade Leveraged Cap. Structures Fund 
Ltd. v. Stillwater Mining Co., 240 A.3d 3, 17 (Del. 2020) (quoting M.G. 
Bancorp., Inc. v. Le Beau, 737 A.2d 513, 520 (Del. 1999)). Thus, in an ap-
praisal proceeding, each side presents evidence to support their conten-
tion as to what represents the fair value of the dissenting shareholders’ 
shares, and the Business Court determines the fair value of the shares 
on the basis of the evidence presented. 

¶ 12  On appeal in this case, the dissenters’ central claim is that the 
Business Court did not determine the fair value of their shares “using 
customary and current valuation concepts and techniques.” N.C.G.S.  
§ 55-13-01(5). Instead, the dissenters repeatedly assert that the Business 
Court ignored this statutory requirement and instead “simply defer[red] 
to [the] deal price negotiated by” BAT and RAI. In the alternative, the dis-
senters contend that even if it may generally be permissible to consider 
the deal price in an appraisal proceeding, the Business Court erred in 
utilizing the deal price in this case because the deal was executed with-
out “a robust market check.” 

A. The Business Court determined the fair value of the  
dissenters’ shares in accordance with the requirements  
of N.C.G.S. § 55-13-01(5).

¶ 13  The dissenters’ argument that the Business Court deferred to the 
deal price as conclusively establishing fair value is inconsistent with a 

2. The dissenters do not expressly state they are challenging any specific findings 
of fact entered by the Business Court. However, many of the arguments they advance do 
encompass challenges to findings of fact addressing the utilization of or weight given to 
valuation concepts or techniques entered by the Business Court in support of its ultimate 
determination of the fair value of the dissenters’ shares.
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careful reading of the Business Court’s comprehensive judgment. It is 
correct that the Business Court examined the deal price and found it 
illustrative of the fair value of the dissenters’ shares. But the Business 
Court in no way suggested that reflexive deference to the deal price 
would have satisfied its obligation to determine the fair value of the dis-
senters’ shares “using customary and current valuation concepts and 
techniques,” N.C.G.S. § 55-13-01(5), or that a court must consider the 
deal price in every appraisal proceeding. Instead, the Business Court 
conducted a thorough analysis and concluded that “under the circum-
stances present here, . . . the resulting deal price is reliable evidence 
of RAI’s fair value.” Reynolds Am. Inc., 2020 WL 2029621, at *64. This 
approach represents an appropriate exercise of the Business Court’s dis-
cretion to select valuation methodologies under N.C.G.S. § 55-13-01(5).

¶ 14  Further, the Business Court plainly utilized many other “customary 
and current valuation concepts and techniques” in addition to consid-
ering the deal price when determining fair value. The deal price was 
not the only input the Business Court considered. For example, the 
Business Court also examined RAI’s “competitive positioning and rela-
tionship with BAT in the time leading up to the Merger,” id. at *14, the 
tobacco industry’s regulatory dynamics, id. at *12, an adjusted unaffect-
ed share price analysis, id. at *19, “[c]ontemporaneous research analyst 
commentary,” id. at *20, valuations produced during the transaction pro-
cess, id. at *33, an analysis of comparable precedent transactions, id. at 
*40, a comparative company analysis, id. at *68, and other factors. The 
Business Court’s decision to credit the deal price was informed by the 
results of these other methods of valuing RAI’s shares, which confirmed 
that the deal price was indicative of fair value. See, e.g., id. at *68 (“[T]he  
DCF analyses performed by [RAI’s] Financial Advisors were reliable 
and constitute persuasive evidence that the fair value of RAI’s shares 
as of the Transaction Date was at or below the deal price of $59.64 per 
share.”). Rather than choose to value the dissenters’ shares at no more 
than the deal price of $59.64 per share because that was the deal price, 
the Business Court utilized a range of acceptable valuation concepts 
and techniques to arrive at the conclusion that the deal price reflected  
fair value.

¶ 15  Courts in other jurisdictions, including Delaware, have routinely 
considered the deal price as evidence of fair value when warranted 
by the circumstances of a particular transaction. See, e.g., Brigade 
Leveraged Cap. Structures Fund Ltd., 240 A.3d at 9 (concluding that the 
trial court did not abuse its discretion when it “relied on the deal price 
as the most reliable indicator of [the corporation’s] fair value”). Here, 
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the Business Court conducted an analysis using various “customary and 
current valuation concepts and techniques” including but not limited 
to consideration of the deal price. Accordingly, the dissenters’ argu-
ment that the Business Court failed to determine the fair value of their 
shares in a manner comporting with the legal requirements of N.C.G.S.  
§ 55-13-01(5) is without merit.

B. It was not an abuse of discretion for the Business Court to 
consider the deal price as indicative of the fair value of the 
dissenters’ shares.

¶ 16  In the alternative, the dissenters argue that the Business Court 
should have accorded the deal price no probative weight in its appraisal 
given the circumstances surrounding BAT’s merger with RAI. According 
to the dissenters, because the merger was negotiated after “a large in-
side stockholder ma[d]e an offer and refuse[d] to allow a market check 
of the price, deal price cannot be relied upon as evidence of fair value.” 

¶ 17  The deal price is only probative in an appraisal proceeding if there 
exist reasons to believe the deal price reflects fair value. Cf. DFC Glob. 
Corp. v. Muirfield Value Partners, L.P., 172 A.3d 346, 349 (Del. 2017) 
(“[T]here is no presumption in favor of the deal price . . . .”). We agree 
with the dissenters that when the directors of a corporation being sold 
have completed a market check,3 there is typically reason to believe that 
the deal price reflects fair value. However, we disagree with the dissent-
ers that a court necessarily abuses its discretion when it credits the deal 
price resulting from a transaction during which a formal market check 
was not completed.

¶ 18  The reason the completion of a market check prior to completion 
of a transaction supports a court’s decision to credit the deal price in an 
appraisal proceeding is that a market check is one way of assuring that a 
proposed deal price reflects the corporation’s fair value. Nevertheless, in 
the absence of a market check, a court is not compelled to disregard the 
deal price entirely. We agree with Delaware courts which have declined 
to identify “minimum requirements for . . . sale processes to meet before 
the deal price can be considered as a persuasive indicator of fair value.” 
In re Appraisal of Columbia Pipeline Grp., Inc., No. 12736-VCL, 2019 
WL 3778370, at *42 (Del. Ch. Aug. 12, 2019). Absent a market check, a 
court still retains the discretion to determine whether other “indicia of 

3. A market check is “an “investigation typically conducted by an investment bank-
ing firm . . . as part of a process to determine whether a proposed price for the target . . . is 
fair.” Market Check, Glossary of Stock Market Terms, NASDAQ, https://www.nasdaq.com/
glossary/m/market-check (last visited Dec. 7, 2021).
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reliability” exist which give the court reason to trust that the deal price 
reflects fair value. In re Panera Bread Co., No. 2017-0593-MTZ, 2020 
WL 506684, at *19 (Del. Ch. Jan. 31, 2020). These “indicia of reliability” 
may include, but are not limited to, “negotiations at arm’s-length; board 
deliberations without any conflicts of interest; buyer due diligence 
and receipt of confidential information about the company’s value . . .  
seller extraction of multiple price increases . . . [and] the absence of 
post-signing bidders.” Id. (cleaned up).

¶ 19  In this case, the Business Court specifically found the presence of 
“numerous objective indicia of a robust deal process that led to a deal 
price that reliably reflected RAI’s fair value.” Reynolds Am. Inc., 2020 
WL 2029621, at *61. This ultimate finding is supported by additional 
findings concerning the negotiations leading up to the transaction, in-
cluding the Business Court’s finding that the merger was negotiated at 
arms-length by a committee of independent board members who “twice 
rejected BAT’s merger offers without countering” and “seriously consid-
ered strategic alternatives to a merger with BAT.” Id. Other relevant find-
ings addressed the contemporaneous reactions to the deal of various 
participants in the transaction and of neutral, external observers who 
universally assessed the deal price to be fair. See, e.g., id. at *43 (find-
ing that “Mason Capital’s letter to the Transaction Committee” reflecting 
its belief that RAI was worth $54.44 per share “is persuasive evidence 
of [this dissenting shareholder’s] pre-litigation views of RAI’s value”). 
These findings are amply supported by the record. In light of these find-
ings, we conclude that the Business Court did not abuse its discretion in 
considering the deal price. 

¶ 20  We reach this conclusion notwithstanding the facts that BAT was 
a minority stakeholder in RAI prior to the merger and that it had pub-
licly announced it was opposed to alternative transactions. These facts 
are certainly relevant when a court assesses “the persuasiveness of the 
deal price” in an appraisal proceeding, an assessment which always de-
pends upon “the reliability of the sale process that generated it.” In re 
Stillwater Mining Co., No. 2017-0385-JTL, 2019 WL 3943851, at *21 (Del. 
Ch. Aug. 21, 2019). However, in this case, the Business Court determined 
that the facts which enhanced the “persuasiveness” of the deal price 
“outweigh[ed] weaknesses in the sale process.” In re Panera Bread 
Co., 2020 WL 506684, at *19. Given the Business Court’s factual findings 
addressing the circumstances surrounding the transaction, we do not 
believe this determination was “manifestly unsupported by reason.” 
Riddick, 315 N.C. at 756. Accordingly, we hold that the Business Court 
did not err in considering the deal price evidence of RAI’s fair value.
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C. The Business Court did not err in disregarding the results 
of the dissenters’ made-for-litigation discounted cash  
flow analysis. 

¶ 21  Next, the dissenters challenge the Business Court’s refusal to adopt 
the valuation proposed by their expert, Dr. Mark Zmijewski, resulting 
from a discounted cash flow (DCF) analysis he prepared in advance of 
trial. The dissenters challenge the Business Court’s decision to disregard 
Dr. Zmijewski’s DCF analysis in two ways. First, the dissenters argue 
that “[d]espite the uniform agreement that it is the most widely accepted 
valuation technique,” the Business Court failed to base its fair value de-
termination on the results of any DCF analysis in violation of the re-
quirements of North Carolina’s appraisal statutes. Second, the dissenters 
argue that the Business Court erred in disregarding Dr. Zmijewski’s DCF 
analysis specifically and instead choosing to credit the results of analy-
ses conducted by RAI’s financial advisors during the deal process. The 
dissenters contend that only Dr. Zmijewski’s DCF analysis was based on 
reasonable inputs. We reject the dissenters’ claims.

1. The appraisal statutes did not compel the Business 
Court to utilize a DCF analysis to determine fair value.

¶ 22  The dissenters’ first argument that a court fails to comport with the 
requirements of N.C.G.S. § 55-13-01(5) if it does not base its fair value de-
termination on the results of a DCF analysis is inconsistent with the text 
and purpose of this provision of the appraisal statutes. As the Business 
Court noted, “[a] DCF analysis is an accepted valuation methodology.” 
Reynolds Am. Inc., 2020 WL 2029621, at *66 (citing In re Appraisal of 
Columbia Pipeline Grp., Inc., 2019 WL 3778370, at *50). As such, a DCF 
analysis may often be one of the “customary and current valuation con-
cepts and techniques” a court utilizes when determining the fair value 
of a corporation’s shares during an appraisal proceeding. Cf. Pinson  
v. Campbell-Taggart, Inc., No. CIV.A. 7499, 1989 WL 17438, at *8 n.11 (Del. 
Ch. Feb. 28, 1989) (“[T]he discounted cash flow method is widely accept-
ed in the financial community as a legitimate valuation technique. . . .  
[T]he validity of that technique qua valuation methodology is no lon-
ger open to question.”). Nevertheless, while a court may choose to 
rely upon a DCF analysis to determine fair value, nothing in North 
Carolina’s appraisal statutes demands that the Business Court do so 
in every case. A court does not inevitably violate N.C.G.S. § 55-13-01(5) 
if it chooses to rely upon other “customary and current valuation con-
cepts and techniques” instead of or in addition to a DCF analysis to 
determine fair value. 
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2. The Business Court did not abuse its discretion in 
assessing Dr. Zmijewski’s DCF analysis to be unreliable.

¶ 23  In the alternative, the dissenters contend that the Business Court 
abused its discretion in choosing to credit the results of the contem-
poraneous analyses performed by RAI’s financial advisors during the 
deal process rather than Dr. Zmijewski’s DCF analysis. On this issue,  
the Business Court found that 

[b]ased on the admissible evidence of record . . . 
Dissenters’ valuation of $92.17 is an extreme outlier. 
It implies a $50 billion mispricing of RAI’s shares . . . .  
[It] is starkly inconsistent with all other evidence of 
value including the market evidence, contemporane-
ous DCFs, and various sanity checks that Dissenters’ 
experts agree are a typical part of the valuation process. 

Reynolds Am. Inc., 2020 WL 2029621, at *54. According to the dissenters, 
the Business Court’s choice to disregard the results of Dr. Zmijewski’s 
DCF analysis was manifestly unreasonable because his was the only 
analysis which incorporated a set of ten-year financial projections RAI 
created and presented at an internal strategic planning meeting. 

¶ 24  Although the parties agree that a DCF analysis is a universally ac-
cepted method for valuing a company, it is sensitive and its “result . . . de-
pends critically on its inputs.” Merlin Partners LP v. AutoInfo, Inc., No. 
8509-VCN, 2015 WL 2069417, at *17 (Del. Ch. Apr. 30, 2015). Depending 
on how the analyst’s financial model is constructed, small changes to its 
inputs can produce dramatic swings in the resulting valuation. See id. 
(“For example, small changes to the assumed cost of capital can dra-
matically impact the result.”). Thus, a court is well within its discretion 
to reject the valuation which results from a DCF analysis if the court as-
sesses its underlying inputs to be unreliable. Cf. Dell, Inc. v. Magnetar 
Glob. Event Driven Master Fund Ltd, 177 A.3d 1, 37 (Del. 2017) (finding 
the deal price more persuasive than the results of a DCF analysis “given 
the obvious lack of credibility of the petitioners’ DCF model—as well as 
legitimate questions about the reliability of the projections upon which 
all of the various DCF analyses are based”). Indeed, the fact that the 
results of a DCF analysis are extremely sensitive to minor variations in 
the value of a single input may itself be reason to doubt its results. Cf. In 
re Panera Bread Co., 2020 WL 506684, at *41 (concluding that a particu-
lar DCF analysis was “fatal[ly] unreliab[le]” because adjusting one input 
produced “wild swings in value”). 
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¶ 25  Here, the primary reason the Business Court rejected Dr. Zmijewski’s 
DCF analysis was because it was extremely sensitive to changes to the 
value of a single input, and the court doubted that Dr. Zmijewski’s choice 
as to where to fix the value of this input was reasonable. The Business 
Court explained that the discrepancy between Dr. Zmijewski’s valuation 
and the financial advisors’ valuation resulted almost entirely from Dr. 
Zmijewski’s choice to assume a “substantially higher” perpetuity growth 
rate (PGR) than the advisors. Reynolds Am. Inc., 2020 WL 2029621, at 
*50. The reason Dr. Zmijewski’s PGR was “substantially higher” than the 
advisors’ PGR was that it was based on a set of internal RAI projections 
showing steady short-term growth continuing consistently for ten years, 
whereas the financial advisors’ projections were based on “a long-term 
view of the prospects of the Company and the industry rather than the 
specifics of a few nearer-term years.” Id. at *49. The Business Court found, 
and the dissenters do not dispute, that “the vast majority of Zmijewski’s 
valuation is dependent on the PGR that was used.” Id. at *51. Given the 
sensitivity of Dr. Zmijewski’s valuation to his choice of PGR, the Business 
Court made the reasonable choice to closely examine this input. 

¶ 26  The Business Court found Dr. Zmijewski’s choice of a PGR to be 
“unreasonable and unreliable.” Id. at *51. According to the Business 
Court, Dr. Zmijewski’s selection of a PGR was based on another expert’s 
analysis which 

ignores . . . the substantial evidence showing that 
these ten-year projections were not intended to cre-
ate a probability-weighted value of future cash flows, 
disregarded significant assumptions and sensitivi-
ties that could dramatically impact RAI’s business, 
and were largely extrapolations of current industry 
trends and dynamics without substantial change.

Id. Although the dissenters repeatedly attack the Business Court’s char-
acterization of the ten-year projections, we cannot say that the court’s 
findings addressing the purpose and utility of the projections are unrea-
sonable. The Business Court expressly found that the ten-year projec-
tions were not intended to—and did not in fact—reflect RAI’s view of 
the most likely trajectory of its future cash flows, and were instead use-
ful only for strategic planning purposes because the projections made 
no effort to account for possible long-term structural threats to RAI’s 
business. Id. at *25. The Business Court also found that “[t]estimony 
from the [financial advisors] . . . indicates that it was typical when per-
forming valuation work to receive and use five-year projections from 
management.” Id. at *28. These findings are supported by the record and 
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support the Business Court’s decision not to credit the results of Dr. 
Zmijewski’s DCF analysis.

¶ 27  It is also appropriate for courts to be skeptical of the results of DCF 
analyses that are wildly out of step with “alternative valuation methodol-
ogies [used] as a ‘sanity check’ to test the reasonableness of conclusions 
based on a particular methodology.” In re Adelphia Commc’ns Corp., 
512 B.R. 447, 474 (S.D.N.Y. 2014). The Business Court found, and the dis-
senters do not dispute, that the valuation resulting from Dr. Zmijewski’s 
DCF analysis “far exceeds any other evidence of value in the record and 
suggests that RAI’s management, RAI’s Board, RAI’s Financial Advisors, 
RAI’s shareholders, stock market analysts, and the market itself mis-
priced RAI by as much as $50 billion.” Reynolds Am. Inc., 2020 WL 
2029621, at *35. This would appear to reflect, as the Business Court de-
scribed, “the largest mispricing ever identified in an appraisal case in 
North Carolina, Delaware, or elsewhere, by far.” Id. at *54. Although a 
court might appropriately choose to credit the outlier results of a DCF 
analysis when there are reasons to distrust other proposed valuation 
methodologies, such a dramatic divergence as exhibited here—attribut-
able almost entirely to the modeler’s choice of value on a single input—
reasonably gave the Business Court cause to doubt the reliability of  
Dr. Zmijewski’s analysis. 

¶ 28  A court generally possesses the discretion to choose to accord little 
probative weight to the results of a particular DCF analysis if there are 
legitimate justifications for that choice. Further, a court possesses the 
discretion to “have greater confidence in market indicators and less 
confidence in divergent expert determinations,” especially when there 
is “a persuasive market-based metric” such as “the deal price that re-
sulted from a reliable sale process.” In re Stillwater Mining Co., No. 
2017-0385-JTL, 2019 WL 3943851, at *61. In this case, given the Business 
Court’s findings regarding the unsuitability of RAI’s ten-year projec-
tions as inputs to a DCF analysis, the comparative reliability of other 
market-based methodologies, and the vast divergence between the 
result of the dissenters’ made-for-litigation DCF analysis and the deal 
price along with other contemporaneous indicia of fair value, we have 
no trouble concluding that the Business Court did not abuse its discre-
tion in choosing not to credit the results of Dr. Zmijewski’s DCF analysis.

D. The Business Court did not err in choosing to credit the 
results of RAI’s adjusted unaffected stock price analysis.

¶ 29  Next, the dissenters challenge the Business Court’s reliance on tes-
timony from RAI’s expert witness, Professor Paul Gompers. Professor 
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Gompers presented the results of an adjusted unaffected stock price 
analysis he conducted which estimated that had the merger with BAT 
not been announced, the value of a share of RAI on the date the transac-
tion closed would have been between $53.78 and $55.33. The Business 
Court found Professor Gompers’s analysis to be “persuasive evidence 
that suggests that the deal price is consistent with, and Dissenters’ pro-
posed valuation is inconsistent with, RAI’s fair value on the Transaction 
Date.” Reynolds Am. Inc., 2020 WL 2029621, at *38.

¶ 30  In a judicial appraisal proceeding, the court is tasked with determin-
ing the value of the shares of the corporation subject to the proceeding 
“immediately before the effectuation of the corporate action as to which 
the shareholder asserts appraisal rights, excluding any appreciation or 
depreciation in anticipation of the corporate action unless exclusion 
would be inequitable.” N.C.G.S. § 55-13-01(5). Public disclosure of a pos-
sible impending acquisition can, on its own, drive up the price of the 
target corporation’s shares. Cf. Elliott Assocs., L.P. v. Covance, Inc., 
No. 00 Civ. 4115 (SAS), 2000 WL 1752848, at *1 (S.D.N.Y. Nov. 28, 2000) 
(unpublished) (“When two companies announce a merger, their stock 
prices generally tend to follow a predictable pattern. Normally, the share 
price of the target will increase following the announcement of a plan to 
merge, while the acquiror’s share price usually declines.”). Thus, a court 
which chooses to consider the market price of the target corporation’s 
shares when assessing fair value may choose to “adjust” the corpora-
tion’s share price on the transaction date to excise the change in value 
which itself results from the announcement of the transaction. 

¶ 31  In this case, the Business Court found that 

RAI’s July 24, 2017 stock price is not a relevant proxy 
for fair value on the Transaction Date because after 
BAT’s announcement of its October 20 Offer, RAI’s 
stock price would have reflected the expected deal 
price, including expected synergies created by the 
Merger, and the market’s view of the likelihood of the 
deal closing.

Reynolds Am. Inc., 2020 WL 2029621, at *37. To approximate how 
RAI’s stock price would have evolved between the public disclosure 
of BAT’s offer and the closing date, in a counterfactual universe where  
the public had no knowledge of any possible impending transaction, the 
Business Court turned to Professor Gompers. His analysis attempted to 
both exclude the effect on RAI’s stock price of the investors’ anticipa-
tion of the merger and account for the impact “other market industry 
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developments would likely have had on RAI’s stock price between BAT’s 
October 20 Offer and the closing of the Merger on July 25, 2017[.]” Id. 
at *38. Based upon Professor Gompers’s analysis, which indexed RAI’s 
stock price “to the performance of its closest competitor, Altria, and 
to the performance of the S&P 500 generally from October 20, 2016 
through July 24, 2017,” the Business Court determined that “while RAI’s 
stock price may have appreciated to some degree in the time between 
the October 20 Offer and the Transaction Date, RAI’s stock would still 
have traded 7% to 10% below the deal price as of July 24, 2017.” Id. 

¶ 32  The dissenters raise numerous arguments challenging the Business 
Court’s reliance on Professor Gompers’s adjusted unaffected stock price 
analysis. Collectively, these claims assert (1) that Professor Gompers’s 
testimony was inadmissible, and (2) that even if the testimony was ad-
missible, his analysis was unreliable. We address these challenges here 
and conclude they are meritless.

1. Professor Gompers’s testimony regarding his adjusted 
unaffected stock price analysis was admissible.

¶ 33  We first address the dissenters’ evidentiary claim that the Business 
Court erred in admitting Professor Gompers’s testimony. The probative 
value of a stock price analysis in an appraisal proceeding is connected to 
the efficiency of the market for the corporation’s shares. The probative 
value of any market price-based analysis is enhanced when the market 
for the corporation’s shares is “semi-strong efficient, meaning that the 
market’s digestion and assessment of all publicly available information 
concerning [the corporation being assessed] was quickly impounded 
into the Company’s stock price.” Dell, Inc., 177 A.3d at 7. When the mar-
ket is not semi-strong efficient, the corporation’s stock price might not 
reliably reflect its fair value, and evidence regarding the corporation’s 
stock price is likely to be less probative in an appraisal proceeding. 

¶ 34  In this case, Professor Gompers did not independently determine 
that the market for RAI’s stock was semi-strong efficient. Instead, 
Professor Gompers testified that in conducting his analysis, he adopted 
the conclusion of a different expert, Dr. Anil Shivdasani, who had con-
ducted an analysis which supported his own opinion that the market for 
RAI shares was semi-strong efficient. Dr. Shivdasani did not testify at 
trial. According to the dissenters, RAI’s failure to elicit testimony from 
Dr. Shivdasani rendered Professor Gompers’s testimony regarding the 
adjusted unaffected stock price analysis inadmissible. They advance 
three theories in support of this contention.
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a. The Business Court was not required to draw an inference 
against RAI based on its failure to call an expert witness.

¶ 35  The dissenters’ first theory is that allowing Professor Gompers to 
present testimony based upon the opinion of a non-testifying expert vio-
lated the “missing witness rule.” Where it has been recognized, the miss-
ing witness rule allows the factfinder to draw an inference regarding a 
disputed factual issue that is adverse to a party who “fail[s] to call an 
available witness with peculiar knowledge of the fact to be established.” 
Yarborough v. Hughes, 139 N.C. 199, 209 (1905). Dissenters argue that 
because RAI failed to call Dr. Shivdasani at trial, it was error for the 
Business Court not to infer that the market for RAI’s shares was not 
semi-strong efficient. 

¶ 36  This Court has not formally adopted the missing witness rule. 
Regardless, even assuming that the missing witness rule is recognized 
in North Carolina, the dissenters’ argument entirely ignores the flex-
ible nature of the rule. Even calling the missing witness rule a “rule” is 
somewhat of a misnomer. As the Court of Appeals correctly explained 
in the spoliation of evidence context, these kind of “rules” are really 
permissible inferences. Under appropriate circumstances, the factfinder 
“may draw an inference from the intentional spoliation of evidence that 
the destroyed evidence would have been unfavorable to the party that 
destroyed it.” McLain v. Taco Bell Corp., 137 N.C. App. 179, 183 (2000) 
(emphasis added) (quoting Beers v. Bayliner Marine Corp., 236 Conn. 
769, 775 (1996)). Nothing compels the factfinder to ultimately draw the 
requested inference. Cf. Katkish v. Dist. of Columbia, 763 A.2d 703, 706 
(D.C. 2000) (“Even when the inference is permissible, the finder of fact 
is free to draw the inference, or not.”). 

¶ 37  In this case, the Business Court explained that “in the exercise of 
its discretion,” it would “den[y] Dissenters’ request for an adverse in-
ference arising from Shivdasani’s failure to testify.” The reasons the 
Business Court provided to support its refusal to draw an adverse infer-
ence amply justify its decision. After RAI failed to call Dr. Shivdasani, 
the dissenters possessed the right to introduce Dr. Shivdasani’s depo-
sition testimony as substantive evidence at trial. See N.C.G.S. § 1A-1, 
Rule 32(a)(4) (2019) (“The deposition of a witness, whether or not a 
party, may be used by any party for any purpose if . . . the witness is an 
expert witness whose testimony has been procured by videotape as pro-
vided for under Rule 30(b)(4).”). They chose not to exercise this right. 
As the dissenters themselves acknowledge, Dr. Shivdasani’s “expert re-
port . . . opined that the economic evidence was consistent with RAI 
stock trading in a semi-strong efficient market.” Although the dissenters 
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also contend that the “event study” upon which Dr. Shivdasani’s opin-
ion was based “demonstrated that RAI’s market was inefficient,” if that 
were correct, nothing prevented them from questioning Dr. Shivdasani 
about this discrepancy during his deposition and introducing that testi-
mony as substantive evidence at trial. Deposition testimony is certainly 
not the same as live witness testimony, but the dissenters’ choice not to 
exercise their procedural right to introduce Dr. Shivdasani’s testimony 
supports the Business Court’s assessment that the substance of his tes-
timony would not have bolstered the dissenters’ argument.

¶ 38  Further, Dr. Shivdasani did not possess any factual information he 
alone could testify to which was otherwise unavailable to the dissenters, 
given the nature of the questions he was tasked with answering and the 
availability of pretrial discovery of expert-witness reports. Nothing pre-
vented the dissenters from introducing evidence at trial that the market 
for RAI’s shares was not semi-strong efficient. As the Supreme Court of 
New Jersey has explained, 

an expert is unlikely to be in exclusive possession of 
factual evidence that would justify an adverse infer-
ence charge. . . . Rarely will an expert be in a position 
to reveal previously undisclosed factual information, 
for the first time, on the stand at trial. . . . [I]t is the 
unusual setting in which a party’s decision not to call 
an expert witness will be prompted by the party’s 
fear that the expert will reveal unfavorable facts that 
would otherwise not be disclosed.

Washington v. Perez, 219 N.J. 338, 361–62, 98 A.3d 1140, 1153–54 (2014). 
Therefore, the Business Court did not err by choosing not to draw 
an adverse inference against RAI based upon RAI’s failure to call Dr. 
Shivdasani to testify.

b. Direct expert-witness testimony was not required to prove 
that the market for RAI’s shares was semi-strong efficient.

¶ 39  In the alternative, the dissenters assert that the predicate question 
of whether a market is semi-strong efficient can only be answered by di-
rect expert-witness testimony. The Business Court found, and RAI does 
not dispute, that “RAI did not offer expert testimony to establish that 
the market for RAI’s stock was semi-strong form efficient.” Reynolds 
Am. Inc., 2020 WL 2029621, at *36 n.37. However, the court conclud-
ed “that expert testimony on market efficiency is not necessary to the 
Court’s determination in light of the undisputed evidence of record  
establishing that the market for RAI’s shares was semi-strong efficient at 
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the time of the Merger.” Id. The dissenters argue that in the absence of 
expert-witness testimony, the Business Court was not at liberty to con-
clude that the market for RAI’s shares was semi-strong efficient and that, 
by extension, the court could neither admit nor credit Professor Gompers’s 
testimony regarding his adjusted unaffected stock price analysis.

¶ 40  We decline to adopt a bright-line rule which would prohibit a court 
from finding that the market for a corporation’s shares is semi-strong 
efficient in the absence of direct expert-witness testimony. Although di-
rect expert-witness testimony may bolster a party’s argument that a mar-
ket is semi-strong efficient, market efficiency is “not [an] all-or-nothing 
concept[ ],” and the “operative question” in an appraisal proceeding is 
whether a given market is “efficient enough . . . to warrant considering 
the trading price as a valuation indicator when determining fair value.” 
In re Stillwater Mining Co., No. 2017-0385-JTL, 2019 WL 3943851, at 
*52. As the Supreme Court of Delaware has explained, 

[a] market is more likely efficient, or semi-strong 
efficient, if it has many stockholders; no controlling 
stockholder; highly active trading; and if informa-
tion about the company is widely available and easily 
disseminated to the market. In such circumstances, 
a company’s stock price reflects the judgments of 
many stockholders about the company’s future pros-
pects, based on public filings, industry information, 
and research conducted by equity analysts. In these 
circumstances, a mass of investors quickly digests all 
publicly available information about a company, and 
in trading the company’s stock, recalibrates its price 
to reflect the market’s adjusted, consensus valuation 
of the company.

Dell, Inc., 177 A.3d at 25 (cleaned up). A court which receives compe-
tent evidence addressing these and other relevant factors may find that 
a market is semi-strong efficient with or without direct expert-witness 
testimony.4 While that evidence may include an expert’s opinion that 
the market is efficient, an expert’s opinion is not strictly necessary. See, 

4. To be sure, expert testimony may help the Business Court knowledgeably examine 
these factors. In re Stillwater Mining Co., No. 2017-0385-JTL, 2019 WL 3943851, at *50 
(Del. Ch. Aug. 21, 2019) (explaining that the “the guidance of experts trained in” economics 
and corporate finance can help “law-trained judges” navigate “the thicket of market effi-
ciency”). Nevertheless, we conclude that a party need not present expert testimony specifi-
cally conveying that expert’s ultimate opinion regarding market efficiency if the party has 
presented sufficient evidence regarding the relevant factors to allow the trial court to make 
its own efficiency determination.
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e.g., In re Appraisal of Solera Holdings, Inc., No. 12080-CB, 2018 WL 
3625644, at *24 (Del. Ch. July 30, 2018) (determining that “the record 
supports the conclusion that the market for [the company’s] stock was 
efficient and well-functioning” based on the company’s market capi-
talization, weekly trading volume, bid-ask spread, short-interest ratio, 
amount of analyst coverage, and price responsiveness to public release 
of information about the company). Accordingly, we reject the dissent-
ers’ argument that the Business Court’s admission of and reliance on 
Professor Gompers’s adjusted unaffected stock price analysis was erro-
neous because market efficiency was not directly established via direct 
expert-witness testimony.

c. Professor Gompers’s testimony was not otherwise 
inadmissible.

¶ 41  Additionally, the dissenters contend that Professor Gompers’s tes-
timony was inadmissible because he impermissibly vouched for the re-
sults of analyses conducted by RAI’s financial advisors. At trial, Professor 
Gompers testified that he had examined the analyses performed  
by RAI’s financial advisors in conducting his own analysis of the value of  
RAI’s shares. He explained that, in his view, it was appropriate to use 
five-year projections in performing a DCF analysis, as the financial advi-
sors had. By contrast, he explained that he had significant reservations 
about the inputs Dr. Zmijewski relied on in conducting his DCF analysis. 

¶ 42  The crux of the dissenters’ argument is that Professor Gompers 
did not perform an independent analysis which formed the basis of his 
opinion as to the fair value of RAI or the reliability of the various inputs 
utilized in other valuation analyses. By extension, the dissenters argue 
that his testimony regarding the financial advisors’ analyses did nothing 
more than “parrot” their opinions and “vouch” for their credibility. 

¶ 43  In general, an expert witness is not permitted to convey an opinion 
regarding another witness’s credibility, as credibility determinations are 
left to the factfinder. See, e.g., State v. Warden, 376 N.C. 503, 507 (2020) 
(“[I]t is typically improper for a party to seek to have the witnesses 
vouch for the veracity of another witness.” (cleaned up)). However, an 
expert is permitted to offer an opinion based upon materials that would 
otherwise be inadmissible as evidence, provided that the materials are 
“of a type reasonably relied upon by experts in the particular field.” 
N.C.G.S. § 8C-1, Rule 703 (2019). An expert is permitted to testify re-
garding how and why he or she adopted certain assumptions contained 
in those materials—and disregarded others—when conducting his or 
her own independent analysis, provided that the expert has “form[ed] 
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his [or her] own opinions by applying his [or her] extensive experience 
and a reliable methodology to the inadmissible materials.” United States  
v. Mejia, 545 F.3d 179, 197 (2d Cir. 2008) (cleaned up).

¶ 44  In this case, Professor Gompers explained how and why his inde-
pendent analysis of the value of RAI bolstered his assessment of “the 
validity and reasonableness of the Financial Advisors’ inputs, analy-
ses, and valuations.” Reynolds Am. Inc., 2020 WL 2029621, at *74. As 
the Business Court explained, Professor Gompers “performed his own 
detailed, independent analyses using customary valuation techniques 
and relying on his training and expertise as a financial economist.” Id. 
Professor Gompers then testified that the results of his analysis “all 
line[d] up a lot” with the financial advisors’ analyses, and with every 
other attempt to value RAI’s shares except for the results of the analysis 
performed by Dr. Zmijewski, which were, in Professor Gompers’s esti-
mation, “way off.” For example, Professor Gompers testified that based 
on the “comparable companies” and “precedent transaction” analyses 
he conducted, he would have had “serious concern[s] about the assump-
tions” he was making if he had performed a DCF analysis which pro-
duced a valuation of RAI’s shares similar to the result of Dr. Zmijewski’s 
analysis. This made Professor Gompers more confident in the assump-
tions underpinning the financial advisors’ analyses and less confident in 
the assumptions underpinning Dr. Zmijewski’s DCF analysis. 

¶ 45  The dissenters’ argument that this testimony was improper again 
implies that the only “customary and current valuation concept[ ] and 
technique[ ]” permitted under N.C.G.S. § 55-13-01(5) is a DCF analysis. 
While a DCF analysis is one widely accepted method of valuing a compa-
ny, it is not the only one. Professor Gompers testified that he “read every 
single analyst report around the deal, around the merger, for both RAI 
and for BAT” because reviewing these kinds of contemporaneous re-
ports was something that financial economists “absolutely” do whenev-
er they attempt to assess the value of a company. He also testified to the 
results of the valuation analyses he performed using other “customary 
and current valuation concepts and techniques,” N.C.G.S. § 55-13-01(5), 
including his “own comparable company and precedent transaction 
analys[e]s.” Professor Gompers did not testify that he believed the fi-
nancial advisors’ valuation was reasonable and Dr. Zmijewski’s was un-
reasonable because he believed the advisors were more credible than 
Dr. Zmijewski. Instead, he utilized his expertise as a financial economist 
to value RAI and, in the process, examined the various assumptions un-
derpinning different attempts to value RAI which he incorporated into 
his own independent analysis. He ultimately “g[ave] his own opinion” as 
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to the value of RAI’s shares, rather than serving as a “mouthpiece” for 
the financial advisors. Malletier v. Dooney & Bourke, Inc., 525 F. Supp. 
2d 558, 664–66 (S.D.N.Y. 2007). Accordingly, the Business Court did not 
err in admitting Professor Gompers’s testimony.5

2. The Business Court did not abuse its discretion in 
choosing to credit Professor Gompers’s adjusted  
unaffected stock price analysis.

¶ 46  The dissenters’ next set of arguments challenge the Business Court’s 
decision to rely upon Professor Gompers’s adjusted unaffected stock 
price analysis. The Business Court found that 

[e]xperts for both sides . . . agreed that the market for 
most publicly traded stocks on most days is close to 
semi-strong form efficient, particularly stock for large 
companies like RAI. (Yilmaz Tr. 1967:7–13; Gompers 
Tr. 785:3–8.) Although both sides’ experts agreed that 
the fact a company is widely traded on a national 
exchange does not mean it automatically trades in 
a semi-strong efficient market at any given point, 
(Gompers Tr. 833:23–834:6; Zmijewski Tr. 1320:17–
1321:2), given the evidence introduced by RAI, which 
was not disputed by Dissenters, there is a sufficient 
factual record for the Court to determine that the mar-
ket for RAI’s stock was semi-strong form efficient:

a. Until the Merger, RAI was publicly traded 
in high volumes and with high liquidity on the 
NYSE, the largest stock exchange by market 
capitalization and monthly trading volume in the 
world. (JX0017.0003.)

b. RAI was a very large company with a market 
capitalization of approximately $67.3 billion on 
October 20, 2016. (Gompers Tr. 777:25–778:10; 
PX0115.0181.)

c. Information about RAI was both widely avail-
able and readily disseminated to the market. 
(de Gennaro Tr. 215:15–23 (“No indication that 

5. For these reasons, we also reject the dissenters’ argument that Professor 
Gompers’s testimony impermissibly summarized factual evidence and provided a recita-
tion of hearsay.
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the market wasn’t absorbing news on a regular 
basis.”).) For most public companies, “most of 
the relevant information is disclosed.” (Wajnert 
Tr. 124:4–7.)

d. RAI’s historical stock price increased and 
decreased in relation to the release of new 
Company-specific information and market-wide 
trends. (Wajnert Tr. 59:10–60:4; de Gennaro Tr. 
215:15–23.)

e. RAI’s stock was followed by 16 equity ana-
lysts, who frequently published research about 
the Company. (PX0063.0010, .0025; de Gennaro 
Tr. 187:18–188:8 (RAI was “a well-covered 
company . . . . A lot of analysts issued regular 
reports.”).) These analysts were well-informed 
about RAI’s business and the U.S. tobacco indus-
try. (PX0063.0010, .0025; de Gennaro Tr. 187:18–
188:8, 199:2–19.)

f. RAI did not have a controlling shareholder 
at any time prior to the Merger. (JX0023.0080; 
Wajnert Tr. 63:18–64:18.)

Reynolds Am. Inc., 2020 WL 2029621, at *36. The dissenters do not 
directly challenge any of these underlying factual findings as unsup-
ported by the evidence. Therefore, in examining the dissenters’ legal 
arguments, these findings of fact are binding on appeal. King v. Bryant, 
369 N.C. 451, 463 (2017). None of the dissenters’ legal arguments on this 
issue are persuasive. 

a. The Business Court considered appropriate factors in 
examining market efficiency.

¶ 47  First, the dissenters argue that the factors the Business Court identi-
fied as supporting its determination that the market for RAI’s shares was 
semi-strong efficient—and which, by extension, supported its decision 
to credit Professor Gompers’s adjusted unaffected stock price analysis 
in its fair value determination—were “not a reliable tool for identify-
ing the type of market efficiency that matters in appraisal litigation.” 
According to the dissenters, the Business Court “pointed to the so-called 
‘Cammer Factors’ as supporting market efficiency,” even though the 
case those factors are drawn from, Cammer v. Bloom, 711 F. Supp. 1264 
(D.N.J. 1989), involved “the ‘fraud on the market’ theory . . . in federal 
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securities fraud litigation,” which “sheds no light whatsoever on what 
the ‘true value’ or ‘fair value’ of the stock is.” 

¶ 48  The dissenters are correct that the Business Court cited Cammer in 
explaining how courts in other jurisdictions “have identified numerous 
factual criteria to be considered in assessing whether the market for a 
particular security is efficient.” Reynolds Am. Inc., 2020 WL 2029621, at 
*74. However, the Business Court also relied upon other cases in which 
courts considered many of the same factors examined by the Business 
Court when assessing market efficiency for the purposes of conduct-
ing a judicial appraisal. Id. (citing In re Appraisal of Jarden Corp., No. 
12456-VCS, 2019 WL 3244085, at *27 (Del. Ch. July 19, 2019), and In re 
Appraisal of Solera Holdings, Inc., No. 12080-CB, 2018 WL 3625644 
(Del. Ch. July 30, 2018)). Delaware courts have expressly identified simi-
lar factors as relevant when determining market efficiency in appraisal 
proceedings. See Dell, Inc., 177 A.3d at 7. And Delaware courts have 
explicitly relied upon the Cammer factors in this same context. See In 
re Stillwater Mining Co., No. 2017-0385-JTL, 2019 WL 3943851, at *56 
(“Absent any countervailing evidence, [the expert witness’s] analysis of 
the Cammer . . . factors would support a finding that the trading mar-
ket for [the corporation’s] common stock had sufficient attributes to be 
regarded as informationally efficient.”). We find these cases persuasive. 
Accordingly, the Business Court did not err when it examined these fac-
tors in assessing market efficiency.

b. The Business Court did not fail to account for the 
existence of any material nonpublic information; 
instead, it permissibly found that no material  
nonpublic information existed.

¶ 49  Second, the dissenters argue that the Business Court failed to ac-
count for the existence of “material non-public information that BAT 
had and the investing public did not.” A purchaser’s possession of mate-
rial nonpublic information could render the target corporation’s stock 
price “unreliable” if there is “sufficient information asymmetry between 
the market and insiders.” Fir Tree Value Master Fund, LP v. Jarden 
Corp., 236 A.3d 313, 326 (Del. 2020). When this occurs, a corporation’s 
stock price may not reflect the corporation’s fair value because the mar-
ket lacks pertinent information traders would likely have reacted to in 
the event this information had been publicly disclosed. In this case, the 
dissenters identify two sources of purportedly material nonpublic in-
formation which BAT possessed: (1) RAI’s internal documents which 
projected “7[ to ]8% growth in years six through ten of its ten-year pro-
jections,” and (2) the knowledge that “RAI management had been autho-
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rized to purchase up to $2 billion of RAI stock on the public markets at 
prices up to $65 per share.” 

¶ 50  The Business Court specifically found that the information identi-
fied by the dissenters was not material.

203. Dissenters also sought to prove at trial that 
RAI’s stock price was not a reliable indicator of 
fair value because of the existence of certain mate-
rial nonpublic information that was not reflected in 
the stock price: (i) the Top-Side Adjustments to the 
October 2016 Projections provided to the Financial 
Advisors, (ii) the projected growth rates for years 
six through ten in the June 2016 LE, and (iii) the $65 
share repurchase authorization ceiling. (See Defs.’ 
Resp. Post-Trial Br. 22–24.) None of this nonpublic 
information warrants disregarding RAI’s Unaffected 
Stock Price as evidence of value. Indeed, Dissenters’ 
expert, Yilmaz, admitted that he did not have an opin-
ion “one way or the other on whether the private 
information at the company, on balance, was more 
negative or more positive[.]” (Yilmaz Tr. 1959:1–12 
(“Given that I have not done the work, I [can] not 
opine on that.”).)

204. First, the Top-Side Adjustments amounted 
to an additional $1.4 billion in RAI’s income before 
taxes, or roughly $300 million added to each year of 
the five-year projections. (DX240, at tab “top side adj,” 
row 14; Price Tr. 989:18–990:16.) As of the record date 
of June 12, 2017, RAI had approximately 1.426 billion 
shares of common stock outstanding. (JX0023.0029.) 
Given RAI’s immense size, public disclosure of this 
additional projected income would not likely have 
affected the stock price in a meaningful way, and it 
does not undermine the relevance of the Unaffected 
Stock Price as evidence of value. There is certainly 
no basis to find that this information could justify the 
massive premiums to RAI’s Unaffected Stock Price 
for which Dissenters advocate. Further, some of the 
Top-Side Adjustments were based on public infor-
mation that had not yet been incorporated into the 
October 2016 LE, such as changes to state tax laws 
and effects from positive stock market performance. 
(Price Tr. 957:22–958:6.)
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205. Next, as discussed previously, the growth 
rates in years six through ten of the June 2016 LE 
were based largely on extrapolations of current vol-
ume and pricing trends in the industry, which were 
publicly available and therefore already likely to be 
reflected in RAI’s stock price. (Gilchrist Tr. 375:2–24, 
404:9–406:6, 529:12–25.)

206. Moreover, and also as previously discussed, 
RAI management credibly testified—and the docu-
ments relating to the ten-year projections con-
firmed—that the projections for these later years 
did not account for any of the various serious risks 
facing the Company. (DX0023.0002; Gilchrist Tr. 
410:8–412:2.) In particular, they were not intended to 
be used to value RAI’s shares but only in connection 
with certain limited planning objectives. The pro-
jected growth rates were not based on any underlying 
material, value-relevant information about specific 
business plans or other developments. They did not 
constitute the kind of information that, if disclosed, 
would have meaningfully affected the stock price, 
and they do not provide any reason to believe that 
the fair value of RAI materially deviated from the 
Unaffected Stock Price. Dissenters do not contest 
that RAI was not required to have disclosed these 
projections. (Yilmaz Tr. 1959:15–25.)

207. Finally, the authorization ceiling for the 
share repurchase approved by the Board is not mate-
rial, value-relevant information because it was not a 
valuation of RAI. Rather, as discussed above, it was 
an internal corporate authorization for a purchasing 
program, which was intentionally set at a price that 
was higher than what RAI management ever expected 
it would need to spend. (Gilchrist Tr. 414:19–415:1.) 
Indeed, Zmijewski pointedly declined to testify that 
the authorization ceiling was value-relevant informa-
tion even when prompted by counsel. (Zmijewski Tr. 
1316:10–1317:3.)

Reynolds Am. Inc., 2020 WL 2029621, at *37. Once again, we are not 
entitled to disregard these findings if they are supported by compe-
tent evidence. 
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¶ 51  Here, the record evidence identified by the Business Court supports 
its finding that the six-to-ten-year projections were created to model one 
possible scenario for RAI’s future which intentionally did not account 
for long-term structural risks to the business. The record evidence also 
supports its finding that the share purchase authorization did not reflect 
the Board of Directors’ actual assessment of the value of RAI’s shares. 
The Business Court did not abuse its discretion in concluding that mate-
rials which revealed little about how RAI valued its own business would 
not have caused the market to alter its assessment of RAI’s value had the 
materials been publicly disclosed.

c. The Business Court did not fail to account for the timing 
of BAT’s offer.

¶ 52  Third, the dissenters argue that Professor Gompers’s adjusted 
unaffected stock price analysis did not reflect the fair value of their 
shares because the Business Court failed to account for “the timing of 
BAT’s offer [which] appeared timed to take advantage of a 12% sell-off 
in the price of RAI stock that occurred immediately prior to the offer.” 
This argument suffers from the same deficiency as the dissenters’ pre-
vious argument in that it entirely ignores the Business Court’s factual 
findings directly addressing this claim.

197. On October 20, 2016, RAI’s common stock 
closed at $47.17 per share (the “Unaffected Stock 
Price”). (Corr. Stip’d Facts ¶ 13.) The evidence shows 
that this price did not represent a substantial deviation 
from the price at which RAI’s stock was previously 
trading. RAI’s 52-week trading average prior to BAT’s 
initial offer was approximately $49.00. (PX0115.0258.) 
RAI’s common stock hit its all-time high of $54.48 per 
share on July 5, 2016. (PX0115.0390.) In fact, RAI’s 
share price had realized significant gains in the years 
leading up to BAT’s initial offer. (PX0063.0039.)

198. RAI’s stock was trading “at a peak multiple 
in the marketplace” prior to BAT’s October 20 offer. 
(Gilchrist Tr. 560:22–561:11.) Although RAI’s share 
price had dropped at that time from its all-time high 
three months before, from the time the Lorillard 
Transaction closed in June 2015 until October 20, 
2016, the volume weighted average price of RAI stock 
was $46.26—slightly below the Unaffected Stock 
Price. And trading data shows that the deal price was 
substantially above prior price levels[.]
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Reynolds Am. Inc., 2020 WL 2029621, at *35. For the reasons stated 
above, we will not disturb the Business Court’s findings on this issue. 
Therefore, we reject the dissenters’ argument that Professor Gompers’s 
adjusted unaffected stock price analysis was not reflective of fair value 
due to the timing of BAT’s offer.

d. The Business Court did not err by failing to award the 
dissenters a control premium.

¶ 53  Fourth, the dissenters argue that Professor Gompers’s adjusted un-
affected share price analysis did not reflect the fair value of their shares 
because the analysis “did not reflect a control premium.” “A control pre-
mium is an upward adjustment to the value of stock when the block of 
stock being valued enables the holder to control the corporation.” Jay W. 
Eisenhofer & John L. Reed, Valuation Litigation, 22 Del. J. Corp. L. 37, 
135 (1997). In contrast to a person or entity who owns only a minority 
stake in a corporation, a person or entity who obtains a controlling stake 
in a corporation “can elect directors, appoint management, declare and 
pay dividends, determine corporate policy, etc.” Id. Thus, a share of a 
corporation is theoretically worth more to the purchaser when the share 
enables the purchaser to obtain a controlling stake in the corporation 
than it is to any individual minority shareholder, because the controlling 
stakeholder can “captur[e] synergies with the assets already owned by 
the new controller or by reducing agency costs through managing the 
company differently.” Lawrence A. Hamermesh & Michael L. Wachter, 
The Short and Puzzling Life of the “Implicit Minority Discount” in 
Delaware Appraisal Law, 156 U. Pa. L. Rev. 1, 52 (2007). 

¶ 54  The Business Court considered and rejected the dissenters’ argu-
ment that it was required to award the dissenters a “control premium” to 
correct for the possibility that the price of RAI’s publicly traded shares 
“implicitly contain[ed] a minority discount.”6 Reynolds Am. Inc., 2020 
WL 2029621, at *66. According to the Business Court, the dissenters’ ar-
gument might “have some currency in closely-held corporations, [but] it 
has no application here in the public company setting . . . [because] ‘not 

6. A minority discount is, at least conceptually, the converse of a control pre-
mium: it is the valuation of a share held by a minority stakeholder at a lesser value 
than the stakeholder’s pro rata share of the value of the total corporation because of 
the fact that the minority stakeholder cannot exercise control over the corporation. 
See, e.g., Richard A. Booth, Minority Discounts and Control Premiums in Appraisal 
Proceedings, 57 Bus. Law. 127 (2001); see also Barry M. Wertheimer, The Shareholders’ 
Appraisal Remedy and How Courts Determine Fair Value, 47 Duke L.J. 613, 641 n.136 
(1998) (“The term ‘minority discount’ refers to a valuation of minority shares at less 
than their proportionate share of the value of the corporation as a whole, reflecting the 
minority shareholder’s inability to exercise control over corporate decisionmaking.”).
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a single piece of financial or empirical scholarship affirms . . . that public 
company shares systematically trade at a substantial discount to the net 
present value of the corporation.’ ” Id. (quoting Hamermesh & Wachter 
at 5–6). In addition, the Business Court reasoned that the dissenters 
were not entitled to recoup a share of the premium which accrued to 
BAT upon obtaining a sole ownership of RAI for the following reasons:

299. The value attributable to a control premium 
is a subjective value on behalf of the acquirer; that is, 
it only reflects the value that the acquirer believes it 
can add. (Gompers Tr. 912:10–17 (“[S]omebody buys 
the assets because they believe that they’re going to be 
better. They’re going to be able to, you know, fire lazy 
managers and the like.” (emphasis added)).) Because 
this value is unique to the particular acquirer—here, 
BAT—the “control premium represents the value 
only under the control of the [acquirer].” (Gompers 
Tr. 912:17–18.)

300. As Yilmaz testified, a company’s value is 
determined from the perspective of “an independent 
firm that is expected to go on as an independent 
entity[.]” (Yilmaz Tr. 1866:24–1867:7.) Yilmaz clarified: 
“Just to be sure we are all on the same page, this does 
not have any kind of minority discount or some kind 
of acquisition premium or control premium attached 
to it.” (Yilmaz Tr. 1867:8–10.) Gompers agreed with 
Yilmaz: “So if what you’re trying to value is the firm, 
the fair value of the firm, assuming no transaction, 
you should not gross it up by some control premium.” 
(Gompers Tr. 911:7–9.)

301. Thus, evidence relating to whether certain 
calculations in the record need to have a control 
premium added to them to be reflective of RAI’s fair 
value is neither persuasive nor relevant in determin-
ing RAI’s fair value here. (Wajnert Tr. 165:23–166:4, 
167:10–17, 168:4–13; Gilchrist Tr. 551:1–17; Gompers Tr. 
846:16–848:9, 854:24–855:3, 858:5–22, 901:19–902:16, 
908:10–18; DX0277.0019–.0020; PX0115.0397–.0398; 
DX0277.0019–0020; PX0115.0397–0398; Constantino 
Tr. 1829:24–1830:3, 1830:10–24, 1848:16–18.)

Reynolds Am. Inc., 2020 WL 2029621, at *54.
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¶ 55  The Business Court’s explanation for rejecting the dissenters’ con-
trol premium argument implicates two distinct questions. The first is 
primarily methodological. When a court credits a publicly held corpora-
tion’s adjusted unaffected share price as an indicator of the fair value  
of that corporation in an appraisal proceeding, should the court pre-
sume that the share price reflects an implicit minority discount? The 
second is primarily legal. If a corporation’s adjusted unaffected share 
price does reflect an implicit minority discount, must a court account 
for the discount by allocating some or all of the control premium which 
accrues to the controlling stakeholder to the dissenting shareholders? 

¶ 56  The Business Court and the dissenters both answer these questions 
with a generalizable rule. The Business Court concluded that the price 
of publicly traded corporations categorically does not reflect an implicit 
minority discount. Reynolds Am. Inc., 2020 WL 2029621, at *66. Further, 
the Business Court reasoned that even if publicly traded corporations 
do trade at a discount, dissenting shareholders are categorically not 
entitled to any share of the control premium accruing to a controlling 
stakeholder because the premium is created by the purchaser. Id. at *54. 
By contrast, the dissenters argue that “market-based valuation metrics 
adopted by the Business Court (trading price and adjusted trading price) 
reflect a minority discount that . . . must be accounted for” whenever a 
court appraises the value of shares held by a minority stakeholder. They 
argue that a court must award dissenting shareholders a pro rata share 
of the control premium because “[c]ontrol is inherent in the corporation 
and does not come into existence as a result of the transaction at issue.”

¶ 57  We are not prepared to go so far as to establish a blanket rule on 
the record before us in this case. Instead, we hold that a court’s decision 
to find that a particular market-based method of valuing a corporation 
does or does not reflect an implicit minority discount—and a court’s 
separate decision to allow or reject a dissenting shareholder’s claim to 
their pro rata portion of a control premium—should be based on the 
record before the court in each particular case. 

¶ 58  Our decision not to impose a universal rule is in part a reflection 
of the unsettled nature of the law and scholarship on this issue. While 
courts have at times described the implicit minority discount as “inher-
ent” in certain market-based valuation methodologies, see e.g., Lane  
v. Cancer Treatment Ctrs. of Am., Inc., No. 12207-NC, 2004 WL 1752847, 
at *35 (Del. Ch. July 30, 2004) (unpublished) (explaining that compara-
tive company analyses suffer from an “inherent minority discount”), 
the more recent cases suggest it is inappropriate to presume that 
market-based valuation metrics systematically misvalue corporations 
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that trade on an efficient market, see, e.g., In re Stillwater Mining Co., 
No. 2017-0385-JTL, 2019 WL 3943851, at *51 (explaining that “[f]or pur-
poses of determining fair value in an appraisal proceeding . . . the trading 
price has a lot going for it” and citing to various articles critiquing the 
presumption that the shares of public corporations trade at an implicit 
minority discount). One recent decision acknowledged “a period when 
[the Delaware] court added a control premium to an appraisal valuation 
derived from a comparable company methodology to correct for the 
implicit minority discount that was understood to infect that method,”  
implying by use of the past tense that the time for presuming the ex-
istence of an implicit minority discount and automatically adding a 
control premium has passed. In re Appraisal of Regal Ent. Grp., No. 
2018-0266-JTL, 2021 WL 1916364, at *51 (Del. Ch. May 13, 2021) (empha-
sis added) (unpublished). Read together, these cases suggest an unre-
solved tension between the presumption that efficient markets reliably 
reflect fair value and the presumption that even efficient markets inevi-
tably undervalue the shares of publicly traded corporations. We believe 
this tension counsels against adopting a universal legal presumption 
that any given market-based valuation methodology does or does not 
reflect an implicit minority discount.

¶ 59  In addition, corporate law scholars are not uniformly in agreement 
that it is appropriate to assume all market-based methodologies nec-
essarily undervalue the shares held by minority stakeholders. As the 
Business Court noted, two scholars have asserted that “not a single piece 
of financial or empirical scholarship affirms the core premise . . . that 
public company shares systematically trade at a substantial discount 
to the net present value of the corporation.” Id. at 5. The authors of 
that article are not alone in their skepticism. See also Richard A. Booth, 
Minority Discounts and Control Premiums in Appraisal Proceedings, 
57 Bus. Law. 127, 128 (2001) (“[T]here is no basis for the assumption that 
market prices routinely build in a minority discount.”); R. Scott Widen, 
Delaware Law, Financial Theory and Investment Banking Valuation 
Practice, 4 N.Y.U. J.L. & Bus. 579, 602 n.101 (2008) (“[T]he prices of 
publicly traded securities do not include a minority discount.”); William 
J. Carney & Mark Heimendinger, Appraising the Nonexistent: The 
Delaware Courts’ Struggle with Control Premiums, 152 U. Pa. L. Rev. 
845, 863 (2003) (criticizing the Delaware courts’ then-existing “operative 
assumption” that “all publicly traded shares reflect an implicit minority 
discount”). Although there are certainly countervailing opinions, there 
does not appear to be a consensus view.

¶ 60  In this case, we will not presume that the price of RAI’s shares re-
flected an implicit minority discount in the absence of any evidence in 
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the record to support this assertion. As we have noted, “[i]n a statutory 
appraisal proceeding, both sides have the burden of proving their re-
spective valuation positions.” Brigade Leveraged Cap. Structures Fund 
Ltd., 240 A.3d at 17 (quoting M.G. Bancorp., Inc., 737 A.2d at 520). A dis-
senting shareholder seeking to challenge the reliability of a market-based 
valuation technique must present evidence from which the trial court 
could conclude that a particular market-based valuation methodology 
undervalues the corporation’s shares. Because the existence and mag-
nitude of any implicit minority discount—and the magnitude and avail-
ability to the dissenting shareholders of any control premium—depends 
on the nature of the transaction, corporation, and market at issue in any 
given appraisal proceeding, we reject the notion that a court necessar-
ily commits legal error by failing to correct a market-based valuation 
methodology for an implicit minority discount or by failing to award the 
dissenting shareholders a control premium.

¶ 61  In this case, we disagree with the dissenters that the existence of 
an implicit minority discount is so self-evident as to warrant imposing 
a legal presumption in the absence of record evidence. Cf. Kleinwort 
Benson Ltd. v. Silgan Corp., No. 11107, 1995 WL 376911, at *3 (Del. 
Ch. June 15, 1995) (“Petitioners cannot add a premium to the market 
price unless they prove that publicly traded shares include a minority 
discount.”).7 The dissenters have not identified any testimony or record 
evidence supporting their assertion that RAI’s share price reflected an 
implicit minority discount. They have made no attempt to estimate the 
size of any such discount. We will not presume that which the dissent-
ers have made no effort to prove. Accordingly, we conclude that the 
Business Court did not err in crediting Professor Gompers’s adjusted un-
affected stock price analysis without accounting for an implicit minority 
discount. Because the dissenters have not shown that any methodology 
the Business Court relied upon underestimated the fair value of their 
shares, we also conclude that the Business Court could not have erred in 
refusing to award the dissenters a pro rata share of any control premium 
obtained by BAT. 

7. Further, the fact that a corporation’s market share price may reflect an implicit 
minority discount does not necessarily mean that a minority stakeholder is entitled to 
some or all of the control premium obtained by the purchaser. Accordingly, in a future case 
where a dissenting shareholder is able to prove that a valuation methodology undervalued 
their shares because the methodology reflected an implicit minority discount, the dissent-
ing shareholder would also need to present evidence regarding the size of the discount 
and the corresponding amount the shareholder is entitled to under our appraisal statutes. 
See DFC Glob. Corp. v. Muirfield Value Partners, L.P., 172 A.3d 346, 368 n.111 (Del. 2017)  
(“[I]n order to value a company as a going concern, synergies must be excluded.”).

REYNOLDS AM. INC. v. THIRD MOTION EQUITIES MASTER FUND LTD.

[379 N.C. 524, 2021-NCSC-162]



556 IN THE SUPREME COURT

E. The Business Court determined the fair value of RAI’s 
shares on the date the merger closed.

¶ 62  The dissenters’ final challenge to the Business Court’s fair value de-
termination is their claim that the Business Court “fail[ed] to value RAI 
as of the Transaction Date,” which the dissenters contend “is an error 
of law warranting reversal of the decision below.” The Business Court 
determined that “the fair value of RAI at the Merger closing on July 25, 
2017 was no more than the deal price of $59.64.” Reynolds Am. Inc., 
2020 WL 2029621, at *35 (emphasis added). In the dissenters’ view, not-
withstanding the Business Court’s express (and repeated) attestations 
that it was valuing their shares as of the date the merger closed, the 
Business Court actually valued RAI’s shares as of an earlier date. 

¶ 63  All parties agree that N.C.G.S. § 55-13-01(5) required the Business 
Court to value the dissenters’ shares as of the transaction date. After 
careful review, we conclude that the Business Court adhered to  
this requirement. 

¶ 64  The dissenters’ primary argument to the contrary rests on a faulty 
syllogism. According to the dissenters, if the Business Court determined 
that the fair value of RAI’s shares was no more than the $59.64 per share 
that RAI paid upon receiving the notice of appraisal, and if $59.64 per 
share was the value of the merger consideration on the date BAT and 
RAI agreed to merge, then the Business Court necessarily valued the 
dissenters’ shares as of the date BAT and RAI agreed to merge. But “fair 
value” as defined under N.C.G.S. § 55-13-01(5) is not the same as the best 
possible value the sellers could have extracted or the value the sellers 
were ultimately able to extract. The dissenters chose to avail themselves 
of the judicial appraisal process. There was no guarantee that the court 
would determine fair value to be equal to or greater than the actual deal 
price. Indeed, as the Business Court noted, “some analysts perceived 
BAT to be overpaying or at least purchasing at a time when RAI was 
trading at a relatively high multiple to its earnings.” Reynolds Am. Inc., 
2020 WL 2029621, at *20. The fact that the Business Court determined 
the fair value of the dissenters’ shares to be less than the deal price does 
not prove that the Business Court failed to assess fair value at the proper 
moment in time.

¶ 65  Additionally, the dissenters argue that the rise in value of the merg-
er consideration—which was caused by growth in the price of BAT’s 
shares—necessarily reflected an increase in “RAI’s standalone value, 
including the increased likelihood of corporate tax reform and an ac-
commodative regulatory climate for the US tobacco industry.” “[I]n an 
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appraisal proceeding, the party seeking an adjustment to the deal price 
reflecting a valuation change between signing and closing bears the 
burden to identify that change and prove the amount to be adjusted.” 
Brigade Leveraged Cap. Structures Fund Ltd., 240 A.3d at 17. The dis-
senters bore the burden of proving both that there was value accretion 
after the merger agreement and that the growth in value was attributable 
to RAI, excluding value accretion in anticipation of the merger. After 
meeting that burden, the dissenters further needed to prove that the val-
ue accretion rendered the Business Court’s determination of fair value 
too low.

¶ 66  Here, the Business Court relied upon Professor Gompers’s ad-
justed unaffected stock price analysis, which specifically accounted 
for the possibility that “in the time between the October 20 Offer and 
the Transaction Date, events took place that may have affected RAI’s 
standalone value and been reflected in RAI’s stock price had BAT not 
made its October 20 Offer.” Reynolds Am. Inc., 2020 WL 2029621, at *38. 
Based on the results of that analysis, the Business Court determined 
that “while RAI’s stock price may have appreciated to some degree in 
the time between the October 20 Offer and the Transaction Date, RAI’s 
stock would still have traded 7% to 10% below the deal price as of July 
24, 2017.” Id. Thus, even after accounting for the likelihood that RAI’s 
shares would have appreciated in the absence of the merger announce-
ment, the Business Court—cross-checking the results of Professor 
Gompers’s analysis with the results of numerous other analyses present-
ed at trial—determined that the fair value of RAI’s shares on the date of 
closing did not exceed the value of the merger consideration on the date 
of the merger agreement. Rather than commit legal error, the Business 
Court was appropriately “unconvinced by [the dissenters’] conclusory 
arguments for an adjustment to the deal price and declined to grant the 
adjustment because [they] failed to meet their burden of proof.” Brigade 
Leveraged Cap. Structures Fund Ltd., 240 A.3d at 17.

IV.  The dissenters’ claim that they are entitled to additional 
interest payments

¶ 67 [2] Finally, the dissenters contend that they are entitled to “interest . . .  
calculated on the total fair value amount, not any difference between 
that amount and the amount already paid.” Put another way, the dissent-
ers argue that North Carolina law “requires judgment to be calculated by 
starting with the adjudged fair value of RAI’s shares, add[ing] interest at 
the legal rate through the date of judgment, and then subtract[ing] the 
amounts already paid.” Reynolds Am. Inc., 2020 WL 2029621, at *71. They 
argue they are entitled to interest payments on the amount the Business 
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Court assessed to be fair value accruing until the Business Court entered 
its final judgment, even if this Court affirms the Business Court’s judg-
ment that RAI initially paid fair value for the dissenters’ shares. 

¶ 68  In support of their argument, the dissenters point to N.C.G.S.  
§ 55-13-30(e) (2019), which provides in relevant part that “[e]ach share-
holder made a party to the proceeding is entitled to judgment . . . for 
the amount, if any, by which the court finds the fair value of the share-
holder’s shares, plus interest, exceeds the amount paid by the corpora-
tion to the shareholder for the shareholder’s shares.” Although this text 
could be read to support the dissenters’ position, this language is not 
“clear and without ambiguity.” Diaz v. Div. of Soc. Servs., 360 N.C. 384, 
387 (2006). What is clear from the text of N.C.G.S. § 55-13-30(e) is that 
a corporation must pay interest to shareholders who seek judicial ap-
praisal. But the text does not definitely establish how interest should 
be calculated. Because the language is “ambiguous or susceptible to 
multiple meanings, we turn to the other sources to identify the General 
Assembly’s intent.” N.C. Farm Bureau Mut. Ins. Co., Inc. v. Lunsford, 
378 N.C. 181, 2021-NCSC-83, ¶ 20. 

¶ 69  Reading this statutory language in context, we agree with the 
Business Court that the dissenters’ proposed interpretation of the stat-
ute would produce “a nonsensical result, one supported neither by the 
text of the statute nor the intent of the legislature.” Reynolds Am. Inc., 
2020 WL 2029621, at *71. Another provision of the appraisal statutes 
defines interest as accruing “from the effective date of the corporate 
action until the date of payment, at the rate of interest on judgments 
in this State on the effective date of the corporate action.” N.C.G.S.  
§ 55-13-01(6). It is reasonable to presume that the legislature intended its 
definition of “interest” in N.C.G.S. § 55-13-01(6) to be incorporated into 
another provision of the appraisal statutes where the term is otherwise 
undefined. See Pelham Realty Corp. v. Bd. of Transp., 303 N.C. 424, 434 
(1981) (“It is within the power of the legislature to define a word used in 
a statute, and that statutory definition controls the interpretation of that 
statute.” (citation omitted)). 

¶ 70  Additionally, the obvious intent of the appraisal statutes is to en-
sure that every shareholder has an opportunity “to obtain payment of 
the fair value of that shareholder’s shares” in circumstances where the 
General Assembly believes the nature of and circumstances attendant to 
a transaction risks depriving certain shareholders of fair value. N.C.G.S. 
§ 55-13-02(a). The intent is to ensure that shareholders are made whole, 
not to give sophisticated entities another incentive to pursue “appraisal 
arbitrage.” In re Appraisal of Dell Inc., No. 9322-VCL, 2015 WL 4313206, 
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at *23 (Del. Ch. July 13, 2015); see also Booth at 156 (“[I]t is important that 
appraisal not be used as a way for holdout stockholders to second-guess 
the will of the rest of the minority stockholders.”). Given this clear in-
tent, the result of the dissenters’ interpretation—which would require 
RAI to pay the dissenters more than $100 million in interest payments, 
even though it has been established that RAI initially paid the dissenters 
fair value—is absurd. See Person v. Garrett, 280 N.C. 163, 166 (1971) 
(“The language of the statute will be interpreted to avoid absurd conse-
quences.”). Accordingly, we reject the dissenters’ proposed construction 
of these provisions. 

V.  Conclusion

¶ 71  “The task of placing a value after the fact on shares of stock previ-
ously exchanged involves inexact approximations and a great deal of 
imprecision.” Cont’l Water Co. v. United States, No. 125-78, 1982 WL 
11255, at *6 (Ct. Cl. 1982) (per curiam). The fair value of a corpora-
tion cannot be determined by mathematical proof. Instead, “[e]stima-
tions, predictions, and inferences based on professional judgment and 
experience are key ingredients in any valuation.” Brown v. Brewer, 
No. CV06-3731-GHK SHX, 2010 WL 2472182, at *27 (C.D. Cal. June 17,  
2010) (unpublished). 

¶ 72  In this case, the Business Court was presented with two radically 
different estimations of the fair value of shares of RAI held by a group 
of dissenting shareholders. To resolve this dispute, the Business Court 
utilized various “customary and current valuation concepts and tech-
niques” to determine the fair value of the dissenters’ shares, as was re-
quired under N.C.G.S. § 55-13-01(5). That there may exist some evidence 
in the record which detracts from the Business Court’s ultimate deter-
mination of the fair value of the dissenters’ shares is no cause to disturb 
its judgment. Instead, we agree with RAI that the Business Court deter-
mined the fair value of RAI shares in a manner which comported with the 
guidelines set forth in North Carolina’s appraisal statutes. Accordingly, 
we affirm the Business Court’s judgment in which it concluded that the 
dissenters were paid fair value for their shares.

AFFIRMED.

REYNOLDS AM. INC. v. THIRD MOTION EQUITIES MASTER FUND LTD.

[379 N.C. 524, 2021-NCSC-162]
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STATE Of NORTH CAROLINA, EX REL. JOSHUA H. STEIN, ATTORNEY GENERAL 
v.

KINSTON CHARTER ACAdEMY, A NORTH CAROLINA NON-PROfIT CORPORATION;  
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No. 16PA20

Filed 17 December 2021

1. Immunity—sovereign—N.C. False Claims Act—charter school 
—not an available defense

In the State’s lawsuit against a charter school and its CEO for 
violations of the N.C. False Claims Act, where the school received 
an overpayment of state funds based on its overestimate of student 
enrollment, the Supreme Court overturned the Court of Appeals’ 
ruling that sovereign immunity protected the school from suit. 
Although the Charter School Act provides that a state-approved 
charter school “shall be a public school” within its local school 
administrative unit, the General Assembly did not categorize char-
ter schools as state agencies or instrumentalities under the Act, but 
rather as independent entities run by private non-profit corpora-
tions. Further, based on the similarities between local school boards 
and the boards of directors of charter schools, the Court concluded 
that charter schools are entitled to, at most, governmental rather 
than sovereign immunity. 

2. Schools and Education—charter school—receipt of excess 
state funds—N.C. False Claims Act—definition of “person”

In the State’s lawsuit against a charter school and its CEO for 
violations of the N.C. False Claims Act, where the school received 
an overpayment of state funds based on its overestimate of student 
enrollment, the Supreme Court overturned the Court of Appeals’ rul-
ing that charter schools are not “persons” subject to liability under 
the Act. The statutory definition of “persons” includes “corporate” 
bodies, and therefore it necessarily encompasses charter schools 
because non-profit corporations operate them. Further, the clas-
sification of charter schools as “persons” is consistent with the 
legislature’s intent to prevent misuse of public funds, and neither 
a sovereign immunity defense nor the “arm-of-the state” analysis 
for protecting state governments from liability under the Act are 
applicable to charter schools. 
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3. Fraud—charter school—receipt of excess state funds—N.C. 
False Claims Act—pleading—particularity—objective falsehood

The State adequately pled claims under the N.C. False Claims 
Act against a charter school and its CEO (defendants), pursuant 
to Civil Procedure Rule 9(b)’s particularity requirement, where its 
complaint alleged that the CEO reported an inflated student enroll-
ment estimate to the Department of Public Instruction, the school 
received over $300,000 in excess state funds as a result of the alleg-
edly false representation, and that the State was seeking to recoup 
this amount. Moreover, by alleging that defendants “knew or should 
have known” when they applied for state funds that they could not 
reach their reported enrollment estimate and that the school would 
probably close before the end of the year (due to financial struggles 
the State was unaware of), the State adequately pled that defendants 
had made an objective falsehood.

4. Immunity—public official—N.C. False Claims Act—CEO of 
charter school—motion to dismiss

In the State’s lawsuit against a charter school and its CEO for 
violations of the N.C. False Claims Act, the trial court properly 
denied the CEO’s motion to dismiss under Rule 12(b)(6) where the 
record contained insufficient information on whether public official 
immunity protected the CEO from suit and, even if the CEO was a 
public official who could claim such immunity, the State’s complaint 
included sufficient allegations to preclude dismissal, including that 
the CEO knowingly made “false or fraudulent statements in connec-
tion with receiving state funds.”

On discretionary review pursuant to N.C.G.S. § 7A-31(a) from a 
unanimous decision of the Court of Appeals, 268 N.C. App. 531 (2019), 
reversing, in part, and affirming, in part, orders entered by Judge A. 
Graham Shirley in the Superior Court, Wake County, on 23 March 2018 
denying dismissal motions filed by defendants Kinston Charter Academy 
and Ozie L. Hall, Jr. Heard in the Supreme Court on 31 August 2021.

Attorney General Joshua H. Stein, by Assistant Attorney General 
Matthew L. Liles, Sr.; Senior Deputy Attorney General Kevin 
D. Anderson; and Special Deputy Attorney General Daniel P. 
Mosteller, for the State-appellant.



562 IN THE SUPREME COURT

STATE v. KINSTON CHARTER ACAD.

[379 N.C. 560, 2021-NCSC-163]

Ragsdale Liggett PLLC by Amie C. Sivon, Mary M. Webb, and 
Edward E. Coleman, III, and Demyra McDonald-Hall for defen-
dant-appellant Kinston Charter Academy.

Ozie L. Hall, Jr., pro se defendant-appellant.

Stam Law Firm, PLLC, by R. Daniel Gibson and Paul Stam for 
amicus Pinnacle Classical Academy.

Womble, Bond Dickinson (US) LLP by Matthew F. Tilley for amicus 
N.C. Coalition for Charter Schools, amicus curiae.

ERVIN, Justice.

¶ 1  The issues before us in this case involve the extent to which the 
non-profit corporations that operate charter schools are (1) agencies 
of the State entitled to sovereign immunity and (2) subject to claims 
brought pursuant to the North Carolina False Claims Act; whether (3) 
the State adequately pled claims under the False Claims Act against the 
non-profit corporation and a corporate officer; and (4) whether a corpo-
rate officer of such a non-profit corporation is entitled to public official 
immunity. After a careful review of the relevant legal authorities in light 
of the facts disclosed by the record, we conclude that North Carolina 
charter schools are not state agencies and are, for that reason, preclud-
ed from asserting a defense of sovereign immunity; that North Carolina 
charter schools are “persons” as defined in N.C.G.S. § 1-607 (2019); that 
the State properly pled claims against the Academy and Mr. Hall for pur-
poses of the False Claims Act; and that the trial court did not err by 
denying Mr. Hall’s request that the State’s complaint be dismissed on the 
basis of public official immunity. As a result, the decision of the Court of 
Appeals in this case is affirmed, in part, and reversed, in part, with this 
case being remanded to the Court of Appeals for further remand to the 
Superior Court, Wake County, for further proceedings not inconsistent 
with this opinion.

I.  Factual and Procedural History

A. Substantive Factual Background

¶ 2  The Academy is a nonprofit corporation organized and existing un-
der North Carolina law that began operating a charter school in 2004.1  

1. In light of the fact that this case is before us on appeal from an interlocutory order 
addressing motions to dismiss for failure to state a claim for which relief can be granted 
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The Academy served students from kindergarten through eighth grade 
and provided transportation for students residing in Lenoir, Pitt, and 
Greene counties. Mr. Hall served as Kinston Charter Academy’s Chief 
Executive Officer. As Chief Executive Officer, Mr. Hall provided both 
financial and academic leadership for the Academy. Mr. Hall’s wife, 
Demyra McDonald-Hall, began serving as the Chair of the Academy’s 
Board of Directors in 2007.

¶ 3  The Academy experienced financial difficulties from the date upon 
which it began operation and would, in all probability, have closed in 
2007 except for the fact that five of the eight members of the Board 
of Directors took out personal loans for the purpose of ensuring the 
Academy’s continued operation. The Department of Public Instruction, 
which has the responsibility for overseeing North Carolina public 
schools, cited the Academy on at least six occasions between 2008 and 
2013 for having deficit fund balances. For example, the Department 
placed the Academy on “Financial Probationary Status” on 5 June 2008 
given the existence of a deficit fund balance that totaled over $300,000. 
Similarly, the Department placed the Academy on the highest level of 
“Financial Disciplinary Status” on 24 March 2010. In the final full year 
during which the Academy operated, Mr. Hall’s daughter, who did not 
have a degree in education and who had never previously worked 
at a school, was hired as the Academy’s “academic officer” at an an-
nual salary of $40,000 in place of an associate principal who had more 
than twenty years’ experience working in public education. On 5 June 
2013, the Department placed the Academy on “Governance Cautionary 
Status” in light of the fact that the Academy, after withholding funds 
from its employees’ paychecks, had failed to submit the amounts associ-
ated with premiums for those employees’ health insurance plans to the 
State Treasurer.

¶ 4  In an effort to obtain sufficient funds to pay its outstanding obli-
gations, the Academy obtained two short-term loans in the spring and 
early summer of 2013. On 31 May 2013, the Academy obtained a $100,000 
short-term loan that included a $15,000 origination fee that was to be 
subtracted from the loan amount and a $15,000 broker’s fee. On 21 June 
2013, the Academy obtained a second $100,000 short-term loan that also 

pursuant to N.C.G.S. § 1A-1, Rule 12(b), we have presented the facts as stated in plain-
tiff’s complaint, including the information contained in the exhibits attached to that com-
plaint. See Est. of Long v. Fowler, 378 N.C. 138, 2021-NCSC-81, ¶ 5 (stating that this Court 
“accept[ed] the allegations in the complaint as true” given that the case was before this 
Court “on the trial court’s order granting a motion to dismiss pursuant to [N.C.G.S. § 1A-1,]  
Rules 12(b)(1), 12(b)(2), and 12(b)(6) of the North Carolina Rules of Civil Procedure”) 
(citing Corwin v. British Am. Tobacco PLC, 371 N.C. 605, 611 (2018).
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included a $15,000 origination fee to be deducted from the loan amount 
and a separate $15,000 broker’s fee. Having guaranteed repayment of 
both loans, Mr. Hall was personally liable to the lenders in connection 
with each of these obligations.

¶ 5  On 21 January 2013, the Academy reported to the Department that it 
projected having an average daily membership of 310 students, with this 
figure representing an estimate of the number of students that the Academy 
would enroll during the following academic year that was used for the 
purpose of establishing the amount of funding that the Academy was  
entitled to receive from the State. On 26 April 2013, the Academy pro-
vided the Department with a revised average projected daily member-
ship of 366 students. More specifically, Mr. Hall told a representative 
of the Department during a 26 April 2013 phone call that, even though 
he had “not physically been on the [Academy] campus much and that 
the person [that he had] left in charge was incompetent,” the Academy’s 
projected enrollment for the 2013–14 school year would increase to 366 
students, with this revised estimate representing an increase of 92 stu-
dents over the actual enrollment for the previous year (despite three 
years of declining enrollment) and being the maximum estimate of stu-
dent attendance that the Academy was entitled to claim without seek-
ing and obtaining prior approval from the State Board of Education. 
According to a later examination by the State Auditor, there was “no 
evidence supporting an estimated student attendance increase.”

¶ 6  In July of 2013, the Academy received funds from the local school 
board, with these funds having been used to pay off loans that had been 
taken out in connection with the previous academic year and to pay off 
contributions to the State Health Plan that the Academy had failed to 
make during that same period of time. On 29 July 2013, Mr. Hall sent 
a letter to the Department stating that the Academy’s employees had 
been informed that the payments associated with their health insur-
ance premiums and retirement contributions had been delayed, that the 
Academy was attempting to refinance the indebtedness associated with 
its facilities in order to obtain the funds needed to continue to operate 
the Academy, and that, in the event that he was unable to complete the 
refinancing process, he would recommend that the Board of Directors 
close the Academy.

¶ 7  On 6 August 2013, the Academy received over $600,000 from the 
State for use during the 2013-14 school year. This amount had been calcu-
lated based upon an average daily membership of 366 students and was 
intended to last until October 2013, when the Academy would receive 
its next scheduled allotment. On the same day, the Academy paid Mr. 
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Hall $5,000 for “unused vacation time.” On 12 August 2013, the Academy 
paid $2,500 to Mr. Hall’s daughter for a “website redesign” that was never 
implemented. On 16 August 2013, the Academy paid Ms. McDonald-Hall 
over $1,000 as an advance against her “unused annual leave.” On the 
same day, the Department sent a letter to Mr. Hall for the purpose of 
informing the Academy that the Department intended to recommend the 
revocation of the Academy’s charter in light of its persistent failure to 
comply with applicable financial requirements and its failure to pay em-
ployee benefits. On 22 August 2013, the Academy made another payment 
of $1,500 to Mr. Hall for “unused annual leave.” On 23 August 2013, Mr. 
Hall sent an e-mail to a Department official stating that he had recom-
mended to the Board that the Academy “close the school and surrender 
the charter to the State Board of Education.”

¶ 8  At the time that the Academy opened on 26 August 2013, it had en-
rolled only 189 students for the 2013–14 academic year, an amount that 
was 177 students less than the estimate that the Academy had submitted 
to the Department in the spring. In spite of Mr. Hall’s 23 August 2013 
e-mail, the Board discussed, over the course of the ensuing week, the 
implementation of a “corrective action plan” that involved a change in 
the Academy’s management structure and was intended to keep the 
Academy open. On 4 September 2013, after the Department rejected 
requests made by Mr. Hall and Ms. McDonald-Hall for additional time 
within which the Academy would be allowed to implement a corrective 
action plan, the Academy relinquished its charter to the State. Two days 
later, on the ninth day of the academic year, the Academy closed.

¶ 9  On 10 September 2013, Department officials informed Mr. Hall and 
Ms. McDonald-Hall during a contentious meeting that the Academy 
would need to repay the funds that had been allotted to the Academy 
based upon the over-estimate of its student enrollment numbers. Mr. Hall 
refused to grant the Department officials access to the Academy’s records 
and later complained that the Department was attempting to conduct an 
“illegal search and seizure” of those records. On 12 September 2013, the 
Board held a meeting during which it approved the payments that had 
been made to Mr. Hall and Ms. McDonald-Hall relating to “unused annual 
leave” and the purchase of a new laptop computer to replace Mr. Hall’s 
personal computer.

¶ 10  On 28 January 2015, the Office of the State Auditor released the find-
ings that it had made as the result of an investigation into the Academy’s 
failure. The Auditor found that the Academy had “overstated enroll-
ment,” that it had “employed defendants Hall and McDonald-Hall’s un-
qualified relatives at a cost to the school [of] $92,500 in the final year,” 
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and that “defendants Hall and McDonald-Hall accepted over $11,000 in 
questionable payments despite owing more than $370,000 in payroll ob-
ligations” to the Academy’s employees. The State did not recoup any 
funds from the Academy after it closed.

B. Procedural History

¶ 11  On 26 April 2016, the State filed a complaint against the Academy; 
Mr. Hall, both individually and as the Academy’s Chief Executive 
Officer; and Ms. McDonald-Hall, both individually and as the Chair of 
the Academy’s Board. In its complaint, the State alleged that the defen-
dants had “violated the North Carolina False Claims Act by making false 
or fraudulent statements” in order to receive money from the State, with 
these statements having included the Academy’s projected enrollment of 
366 students, “a number that defendants knew or should have known they 
would not achieve”; the Academy’s “claim for state educational funds for 
the 2013–14 school year when defendants knew or should have known 
that [the Academy] would not survive the year”; and the Academy’s 
“false claim for state funds to be used for a non-profit educational pur-
pose that were instead used to benefit defendants.” Secondly, the State 
alleged that defendants had violated various duties imposed upon them 
by the statutory provisions governing the operation of non-profit cor-
porations by “[m]aking unreasonable distributions to directors and of-
ficers”; by “[f]ailing to discharge their duties to the corporation in good 
faith[,] with ordinary care[,] and [in] a manner in the best interest of the 
corporation”; by “[f]ailing to comply with the conflict of interest require-
ments”; and by “[f]ailing to comply with [the statute] in disposing of all 
or substantially all of [the Academy]’s assets.” The State also alleged 
that Mr. Hall and Ms. McDonald-Hall had violated other relevant statu-
tory provisions by failing to discharge their duties “in good faith,” “with 
the care an ordinarily prudent person in a like position would exercise 
under similar circumstances,” and “in a manner [that they] reasonably 
believe[d] to be in the best interests of the corporation.” Finally, the 
State alleged that defendants had violated the North Carolina Unfair and 
Deceptive Trade Practices Act, N.C.G.S. § 75-1.1 (2019), by “convincing 
prospective students to enroll for the 2013-14 school year despite know-
ing that it was unlikely [that the Academy] would make it through the 
year” and by misleading and deceiving consumers.

¶ 12  On 26 May 2017, Mr. Hall filed a motion to dismiss the claims that 
the State had lodged against him in his individual capacity pursuant 
to N.C.G.S. § 1A-1, Rules 12(b)(1) and 12(b)(6). On 30 June 2017, Ms. 
McDonald-Hall made a filing in which she requested that all of the claims 
that had been lodged against her and against the Academy be dismissed. 
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On 17 August 2017, the trial court entered an order denying Mr. Hall’s 
motion for dismissal of the False Claims Act claim that had been brought 
against him in his individual capacity while granting his motion to dis-
miss the claims that the State had lodged against him pursuant to the 
statutes governing the operation of non-profit corporations and N.C.G.S. 
§ 75-1.1 and allowing Ms. McDonald-Hall’s motion to dismiss all of the 
claims that the State had asserted against her in her individual capacity.

¶ 13  On 13 February 2018, Mr. Hall filed another motion in which he 
sought to have the State’s False Claims Act claim dismissed pursuant to 
N.C.G.S. § 1A-1, Rule 12(b)(1). On 9 March 2018, the “[c]orporate [d]efen-
dants,” a group that consisted of the Academy and Ms. McDonald-Hall 
and Mr. Hall, acting in their official capacities, filed a motion to dismiss 
the State’s remaining claims pursuant to N.C.G.S. § 1A-1, Rules 12(b)(1), 
12(b)(3), and 12(b)(6). On 23 March 2018, the trial court entered an or-
der denying Mr. Hall’s motion to dismiss the False Claims Act claim that 
had been lodged against him in his individual capacity and a separate 
order denying the motion to dismiss the False Claims Act claim that had 
been lodged against the Academy while granting the motion to dismiss 
the claims that the State had asserted against the Academy pursuant  
to the statutory provisions governing the operation of non-profit cor-
porations and N.C.G.S. § 75-1.1 and all of the claims that the State had 
asserted against Mr. Hall and Ms. McDonald-Hall in their official capaci-
ties. Mr. Hall and the Academy noted appeals to the Court of Appeals 
from the trial court’s orders.

¶ 14  In seeking relief from the trial court’s order before the Court of 
Appeals, the Academy argued that the trial court had erred by denying 
its motion to dismiss the False Claims Act claim that had been asserted 
against it given that the Academy was protected from liability under the 
False Claims Act by the doctrine of sovereign immunity. In addition, 
the Academy argued that the State had failed to plead its False Claims 
Act claim with the requisite “particularity” and that the “[a]lleged [f]alse  
[s]tatement,” which involved the estimate of the number of students 
that the Academy would enroll for the 2013–14 academic year, was “an  
[a]uthorized [p]rojection for the [f]uture, [n]ot [p]ossible of [b]eing  
[f]alse at the [t]ime [i]t [w]as [m]ade.”  Similarly, Mr. Hall sought relief 
from the trial court’s order before the Court of Appeals on the grounds 
that an “enrollment goal of 366 students” was permitted by law and 
could not, for that reason, be a “false or fraudulent claim.” In addi-
tion, Mr. Hall argued that the State’s False Claims Act claim was barred  
by the separation of powers clause of the North Carolina Constitution 
and “the doctrine of governmental/public official immunity.”
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¶ 15  In a unanimous published opinion, the Court of Appeals reversed 
the trial court’s order denying the Academy’s motion to dismiss the 
State’s False Claims Act claim on the grounds that the Academy was en-
titled to sovereign immunity and that it did not qualify as a “person” for 
purposes of the False Claims Act. State v. Kinston Charter Acad., 268 
N.C. App. 531, 536 (2019). In reaching this result, the Court of Appeals 
began by reasoning that, since N.C.G.S. § 115C-238.29E(a) (2013), which 
was subsequently recodified as N.C.G.S § 115C-218.15 (2019), provided 
that a “charter school that is approved by the State shall be a public 
school within the local school administrative unit in which it is located,” 
all charter schools were public schools. Kinston, 268 N.C. App. at 537. 
In addition, the Court of Appeals held that “[c]harter schools, as public 
schools in the State of North Carolina, exercise the power of the State 
and are an extension of the State itself” and, “as an extension of the 
sovereign,” “are entitled to exercise the State’s sovereign immunity” and 
that the Academy’s “presumption of immunity” from liability pursuant to 
the False Claims Act could “only be overcome by an affirmative show-
ing that the General Assembly intended to waive sovereign immunity  
for all public schools,” a showing that the State had failed to make. Id. 
at 538–39.

¶ 16  The Court of Appeals went on to hold that, “assuming, arguendo, 
that charter schools [we]re not categorically entitled to claim sover-
eign immunity from the” False Claims Act, the Academy could not be 
the subject of a claim brought pursuant to the False Claims Act given 
that the Academy functioned as an “arm of the state” for purpose of 
federal Eleventh Amendment analysis and was not, for that reason, 
a “person” for purposes of the False Claims Act. Id. at 539–40. After 
acknowledging that the False Claims Act should be interpreted “so 
as to be consistent with the federal False Claims Act,” citing N.C.G.S.  
§ 1-616(c), the Court of Appeals stated that “federal courts employ the 
Eleventh Amendment arm-of-the-state analysis in determining wheth-
er an entity is a ‘person’ under the” federal False Claims Act, with the 
required analysis focusing upon:

(1)  whether any judgment against the entity as 
defendant will be paid by the State or whether any 
recovery by the entity as plaintiff will inure to the 
benefit of the State;

(2)  the degree of autonomy exercised by the entity, 
including such circumstances as who appoints the 
entity’s directors or officers, who funds the entity, 
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and whether the State retains a veto over the entity’s 
actions;

(3)  whether the entity is involved with state con-
cerns as distinct from non-state concerns, including 
local concerns; and

(4)  how the entity is treated under state law, such as 
whether the entity’s relationship with the State is suf-
ficiently close to make the entity an arm of the State.

Kinston, 268 N.C. App. at 540 (citing United States ex rel. Oberg v. Ky. 
Higher Educ. Student Loan Corp., 681 F.3d 575, 580 (4th Cir. 2012)).

¶ 17  In addressing the first of these factors, the Court of Appeals noted 
that a charter school’s board of directors is required to obtain liability 
insurance under N.C.G.S. § 115C-218.20. Id. at 541. The Court of Appeals 
went on to explain that, prior to 1997, N.C.G.S. § 115C-238.29F(c), 
which has been recodified as N.C.G.S. § 115C-218.20 (2019), did not 
mention the immunity of charter schools, but that language added by 
the 1997 amendment provides that “[a]ny sovereign immunity of the 
charter school . . . is waived to the extent of indemnification by insur-
ance,” with this amendment constituting an acknowledgment that char-
ter schools did “enjoy the State’s sovereign immunity” while “waiv[ing] 
charter school immunity to the extent of indemnification by insurance.” 
Kinston, 268 N.C. App. at 542. As a result, the Court of Appeals held 
that civil liability under the False Claims Act did not “attach[ ] to charter 
schools themselves, beyond the extent of indemnification by insurance, 
absent waiver.” Id.

¶ 18  As far as the second factor in the required analysis is concerned, 
the Court of Appeals recognized that a charter school has a high degree 
of autonomy from the State in matters relating to the manner in which 
the school is operated and issues relating to budgets, management, and 
curriculum. On the other hand, however, the Court of Appeals acknowl-
edged that the charter school’s authority is “limited by regulatory and 
reporting requirements” imposed by the State, so that its “autonomy 
only extends as far as [it complies] with its Board-approved charter and 
oversight by [the Department of Public Instruction].” Id. at 543.

¶ 19  In addressing the third factor, the Court of Appeals determined 
that the North Carolina Constitution “makes the State solely respon-
sible for ensuring ‘the right of every child in North Carolina to receive 
a sound basic education.’ ” Id. at 544 (quoting Silver v. Halifax Cnty. 
Bd. of Comm’rs, 371 N.C. 855, 856 (2018)). After reiterating its earlier 
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determination that charter schools were public schools pursuant to 
N.C.G.S. § 115C-238.29E(a) (2013), subsequently recodified as N.C.G.S  
§ 115C-218.15 (2019), and that public schools “directly exercise the pow-
er of the State,” Kinston, 268 N.C. App. at 544 (quoting Bridges v. City 
of Charlotte, 221 N.C. 472, 478 (1942)), and after “considering and bal-
ancing all of the applicable factors of the arm-of-the-state inquiry,” the 
Court of Appeals concluded that “charter schools [we]re not ‘persons’ 
for purposes of the” False Claims Act and that the trial court had erred 
by denying the Academy’s motion to dismiss the False Claims Act claim 
that the State had asserted against it. Id.

¶ 20  Next, the Court of Appeals rejected Mr. Hall’s contention that the tri-
al court had erred by refusing to dismiss the False Claims Act claim that 
had been lodged against him in his individual capacity on the grounds 
that he was entitled to public official immunity. Id. at 545. After not-
ing that a public official “may be entitled to assert immunity even as to 
claims against [him] in his individual capacity,” the Court of Appeals 
acknowledged that such immunity was “not limitless” and that a public 
official could be held liable for actions that were “corrupt, malicious, or 
outside the scope of his duties.” Id. (citing Smith v. Hefner, 235 N.C. 1, 7  
(1952)). As a result, the Court of Appeals held that, “at this early stage 
of the proceedings, viewing the material allegations of the State’s com-
plaint as admitted for purposes of [Mr.] Hall’s motion to dismiss, [Mr.] 
Hall has not yet raised sufficient evidence of his entitlement to public of-
ficial immunity to defeat the State’s claim” and affirmed the trial court’s 
denial of Mr. Hall’s motion to dismiss the False Claims Act claim that 
the State had asserted against him. Id. at 546. This Court granted peti-
tions for discretionary review filed by the State and conditional petitions 
for discretionary review filed by the Academy and Mr. Hall, all of which 
sought review of different aspects of the Court of Appeals’ decision.

II.  Analysis

A. Standard of Review

¶ 21  “North Carolina has a well-established common law doctrine of sov-
ereign immunity which prevents a claim for relief against the State ex-
cept where the State has consented or waived its immunity.” Harwood 
v. Johnson, 326 N.C. 231, 238 (1990) (quoting Electric Co. v. Turner, 275 
N.C. 493 (1969)). Sovereign immunity applies to “state agenc[ies] creat-
ed for the performance of essentially governmental functions” which are 
generally shielded from civil liability in the absence of a statutorily-based 
waiver. Id.
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¶ 22  The doctrine of governmental immunity, which resembles that of 
sovereign immunity, renders local governments such as counties and 
municipal corporations “immune from suit for the negligence of [their] 
employees in the exercise of governmental functions absent waiver of 
immunity.” Meyer v. Walls, 347 N.C. 97, 104 (1997) (quoting State ex 
rel. Hayes v. Billings, 240 N.C. 78, 80 (1954)). Although “[t]he State’s 
sovereign immunity applies to both its governmental and proprietary 
functions,” the “more limited governmental immunity covers only the 
acts of a municipality or a municipal corporation committed pursuant 
to its governmental functions.” Evans v. Hous. Auth. of City of Raleigh, 
359 N.C. 50, 53 (2004) (quoting Guthrie v. N.C. State Ports Auth., 307 
N.C. 522, 533 (1983)). In other words, while governmental immunity pro-
tects units of local government from suit for “acts committed in [their] 
governmental capacity,” if the entity in question “undertakes functions  
beyond its governmental and police powers and engages in business in 
order to render a public service for the benefit of the community for a 
profit, it becomes subject to liability for contract and in tort as in case 
of private corporations.” Id. (quoting Town of Grimesland v. City of 
Washington, 234 N.C. 117, 123 (1951)) (cleaned up). As a result, while a 
unit of local government may be entitled to governmental immunity “in 
tort and contract for acts undertaken by its agents and employees in the 
exercise of its governmental functions,” such entities do not enjoy the 
full protections of sovereign immunity which the State and its agencies 
enjoy. Id. A state agency may assert sovereign immunity, or a municipal 
corporation may assert governmental immunity, as a complete defense 
to a civil lawsuit at the pleading stage. See Guthrie v. N.C. State Ports 
Auth., 307 N.C. 522, 527 (1983).

¶ 23  As a general proposition, interlocutory orders are not immediate-
ly appealable unless the order in question affects a substantial right. 
N.C.G.S. § 7A-27(b)(3)(a) (2019). Although an order denying a dismissal 
motion predicated upon the doctrine of sovereign immunity is interlocu-
tory in nature, such an order is immediately appealable “because it rep-
resents a substantial right.” Craig v. New Hanover Cnty. Bd. of Educ., 
363 N.C. 334, 338 (2009). This Court reviews a trial court’s decision to 
grant or deny a motion to dismiss based upon the doctrine of sovereign 
immunity using a de novo standard of review. See White v. Trew, 366 
N.C. 360, 362–63 (2013) (reviewing an appeal from a trial court order 
denying “a motion to dismiss that raises sovereign immunity as grounds 
for dismissal” utilizing a de novo standard of review).

¶ 24  Similarly, this Court reviews issues involving the construction of 
statutes using a de novo standard of review. Wilkie v. City of Boiling 
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Spring Lakes, 370 N.C. 540, 547 (2018) (quoting In re Ernst & Young, 
LLP, 363 N.C. 612, 616 (2009)). “It is well settled that where the lan-
guage of a statute is clear and unambiguous, there is no room for judicial 
construction and the courts must construe the statute using its plain 
meaning.” In re Est. of Lunsford, 359 N.C. 382, 391–92 (2005) (quot-
ing Burgess v. Your House of Raleigh, Inc., 326 N.C. 205, 209 (1990)) 
(cleaned up).

¶ 25  Finally, in determining whether a trial court correctly decided wheth-
er to dismiss a complaint for failure to state a claim for relief pursuant to 
N.C.G.S. § 1A-1, Rule 12(b)(6), this Court examines “whether the allega-
tions of the complaint, if treated as true, are sufficient to state a claim 
upon which relief can be granted under some legal theory.” Bridges  
v. Parrish, 366 N.C. 539, 541 (2013) (quoting Coley v. State, 360 N.C. 493, 
494–95 (2006)). In conducting the required analysis, “the allegations of 
the complaint must be viewed as admitted, and on that basis the court 
must determine as a matter of law whether the allegations state a claim 
for which relief may be granted.” Davis v. Hulsing Enterprises, LLC, 
370 N.C. 455, 457 (2018) (quoting Stanback v. Stanback, 297 N.C. 181, 185 
(1979)). N.C.G.S. § 1A-1, “Rule 12(b)(6), generally precludes dismissal 
except in those instances where the face of the complaint discloses some 
insurmountable bar to recovery.” Newberne v. Dep’t of Crime Control  
& Pub. Safety, 359 N.C. 782, 784 (2005) (quoting Energy Investors Fund, 
L.P. v. Metric Constructors, Inc., 351 N.C. 331, 337 (2000)) (cleaned 
up).2 We will now evaluate the issues that have been presented for our 
consideration using the applicable standards of review.

B. Liability of Kinston Charter Academy

1.  Sovereign Immunity

¶ 26 [1] In seeking to persuade us to reverse the Court of Appeals’ decision 
in this case, the State begins by contending that the Court of Appeals 
erred by deciding that charter schools were entitled to the protections 
afforded by the doctrine of sovereign immunity. In the State’s view, the 
Charter School Act, which is contained in Chapter 115C of the North 
Carolina General Statutes, demonstrates that charter schools are pri-
vate, rather than public, institutions. In addition, the State cites our 

2. Although a number of the motions that underlie the issues that are before us in 
this case were lodged pursuant to N.C.G.S. § 1A-1, Rule 12(b)(1) in addition to N.C.G.S.  
§ 1A-1, Rule 12(b)(6), the standard of review for such motions is the same as the standard 
for motions lodged pursuant to N.C.G.S. § 1A-1, Rule 12(b)(6), given that the only factual 
materials presented for the trial court’s consideration were those contained in the com-
plaint. Estate of Long, 2021-NCSC-81, ¶ 15.
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 decision in Turner v. Gastonia City Board of Education, 250 N.C. 456, 
463 (1959), for the proposition that local school boards in North Carolina 
are not considered “departments, institutions, [or] agencies of the State” 
and that local school boards operate with a significant degree of auton-
omy. Furthermore, the State argues that Turner distinguishes between 
the State Board of Education, which is an agency of the State, and local 
school boards, which serve “purely local functions.” Id. According to 
the State, since charter schools enjoy an even greater level of autonomy 
from State control than is the case with local school boards and are 
“purely local” in character, charter schools are not entitled to the protec-
tions of the doctrine of sovereign immunity.

¶ 27  The State also contends that any judgment entered against the 
Academy in this case would not be collectable from the State given 
that the State is not liable for any acts or omissions of a charter school, 
N.C.G.S. § 115C-218.20(b); that the debt incurred by a charter school 
does not “constitute an indebtedness of the State or its political sub-
divisions,” N.C.G.S. § 115C-218.105; and that the State seeks to recoup 
money that it had previously allocated to the Academy in this litigation. 
In the State’s view, the fact that a judgment against a charter school 
would not be collectable from the State treasury weighs heavily against 
a finding that a charter school like the Academy is entitled to sovereign 
immunity. See Smith v. State, 289 N.C. 303, 321 (1976) (holding that the 
State of North Carolina was not entitled to assert sovereign immunity 
as a defense in a contract action given that the State typically “keep[s] 
its part of the bargain” after entering into a valid contract and that the 
Court’s holding would not “have a significant impact upon the State trea-
sury or substantially affect official conduct”).

¶ 28  Similarly, the State contends that relevant provisions of the Charter 
School Act demonstrate that the General Assembly did not intend for 
charter schools to be categorized as state agencies, with this contention 
resting upon the statutory requirement that charter schools “operate 
independently of existing schools” and that charter schools be “oper-
ated by [ ] private nonprofit corporation[s].” N.C.G.S. §§ 115C-218(a), 
115C-218.15(b). In addition, the State points to the contrast between the  
language contained in the Charter School Act and that contained in  
the legislation creating the State Ports Authority, which this Court has 
determined to be a state agency entitled to assert the defense of sover-
eign immunity, see Guthrie, 307 N.C. at 528 (1983), with the latter having 
provided that the State Ports Authority was “created as an instrumental-
ity of the State of North Carolina,” that the Authority was a “division of 
the Department of Commerce,” and that the Authority provided a means 



574 IN THE SUPREME COURT

STATE v. KINSTON CHARTER ACAD.

[379 N.C. 560, 2021-NCSC-163]

by which “the State of North Carolina may engage in promoting, develop-
ing, constructing, equipping, maintaining and operating the harbors and 
seaports within the State,” id. at 527–28 (citing N.C.G.S. §§ 143B–453,  
431(2)(l) (1981)), while the former contained no such language.

¶ 29  Finally, the State contends that the Academy is not entitled to rely 
upon a defense of sovereign immunity in response to an action brought 
by the State given that the immunity of a lesser sovereign, such as a 
county, local school board, or charter school, must yield to the greater 
sovereignty of the State. See State Highway Comm’n. v. Greensboro 
City Bd. of Educ., 265 N.C. 35, 39–40 (1965) (holding that the State 
Highway Commission, which was a “State agency or instrumentality,” 
was entitled to use the State’s power of eminent domain to take prop-
erty belonging to a local school board); see also N.C. DOT v. Cnty. of 
Durham, 181 N.C. App. 346, 349 (2007) (reasoning that, “[b]ecause the 
counties derive their sovereign immunity and all other powers and  
authority from the State” “the counties’ sovereign immunity cannot be 
superior to that of the State”). As a result, for all of these reasons, the  
State urges us to reverse the Court of Appeals’ determination that  
the Academy was entitled to rely upon a defense of sovereign immu-
nity in response to the claim that the State had asserted against it 
pursuant to the False Claims Act.

¶ 30  In seeking to persuade us to affirm the Court of Appeals’ decision 
with respect to the sovereign immunity issue, the Academy claims that 
it is a part of the North Carolina school system rather than a unit of lo-
cal government. In addition, the Academy emphasizes the provisions of 
the Charter School Act which “show[ ] that [charter schools] are pub-
lic schools” and which “discuss how a charter school may waive sover-
eign immunity”; the fact that the North Carolina Constitution “requires 
[that] the State provide education and [that] charter schools help ful-
fill this mandate”; and the fact that “charter schools function as part 
of the State” and are managed as such. The Academy argues that the 
existence of N.C.G.S. § 115C-218.20 (formerly section 115C-238.29F(c)), 
which provides that “[a]ny sovereign immunity of the charter school 
. . . is waived to the extent of indemnification by insurance,” demon-
strates the General Assembly’s recognition that charter schools “are 
an extension of the sovereign and have sovereign immunity except to 
the extent it is waived” by statute. The Academy further notes that ap-
pellate courts in Texas and Georgia have recently found that charter 
schools are entitled to sovereign immunity under their respective state 
laws, see El Paso Educ. Initiative, Inc. v. Amex Properties, LLC, 602 
S.W.3d 521, 530 (Tex. 2020); see also Campbell v. Cirrus Educ., Inc., 355 
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Ga. App. 637, 641 (2020), and contends that the General Assembly has 
not provided for a waiver of sovereign immunity with respect to claims 
asserted under the False Claims Act, so that such a claim cannot be 
maintained against a charter school. See Orange Cty. v. Heath, 282 N.C. 
292, 296 (1972) (holding that sovereign immunity cannot be “abrogated, 
abridged, or surrendered, except in deference to plain, positive legisla-
tive declarations to that effect”).

¶ 31  The Academy argues that the relevant authorities provide no sup-
port for the State’s claim that “lesser sovereigns” are not entitled to as-
sert a defense of sovereign immunity in opposition to claims advanced 
by the State given that both the State and its agencies enjoy “absolute 
and unqualified” sovereign immunity, citing Guthrie, 307 N.C. at 534–35. 
As additional support for this contention, the Academy directs our atten-
tion to N.C. Insurance Guaranty Ass’n v. Board of Trustees of Guilford 
Technical Community College, 364 N.C. 102, 112 (2010), in which this 
Court held that the General Assembly had clearly waived sovereign im-
munity by making the Workers’ Compensation Act applicable to claims 
brought by governmental employees. According to the Academy, the 
Court in N. Carolina Ins. Guar. Ass’n “necessarily found that sovereign 
immunity was otherwise available as a defense that could be waived” by 
the community college.

¶ 32  In assessing whether charter schools are state agencies entitled to 
assert a defense of sovereign immunity, we begin by examining the rel-
evant provisions of the Charter School Act. In authorizing the creation 
of such schools, the General Assembly stated that they were intended 
to “provide opportunities for teachers, parents, pupils, and community 
members to establish and maintain schools that operate independently 
of existing schools.” N.C.G.S. § 115C-218(a). In addition, the General 
Assembly provided that,

(a)  A charter school that is approved by the State 
shall be a public school within the local school 
administrative unit in which it is located. All charter 
schools shall be accountable to the State Board for 
ensuring compliance with applicable laws and the 
provisions of their charters.

(b)  A charter school shall be operated by a private 
nonprofit corporation that shall have received federal 
tax-exempt status no later than 24 months following 
final approval of the application. The board of direc-
tors of the charter schools shall adopt a conflict of 
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interest and anti-nepotism policy that includes, at a 
minimum, the following:

(1)  The requirements of Chapter 55A of the 
General Statutes related to conflicts of interest.

. . .

(d)  The board of directors of the charter school 
shall decide matters related to the operation of the 
school, including budgeting, curriculum, and operat-
ing procedures.

N.C.G.S. § 115C-218.15. The General Assembly has prohibited charter 
schools from charging tuition, N.C.G.S. § 115C-218.50, and has provided 
that they be primarily funded by the State and local school boards, 
which allocate funds to charter schools on a per-pupil basis. More spe-
cifically, for each child attending a charter school, the State must distrib-
ute “[a]n amount equal to the average per pupil allocation for average 
daily membership from the local school administrative unit allotments 
in which the charter school is located,” while the relevant local school 
board must distribute “an amount equal to the per pupil share of the 
local current expense fund of the local school administrative unit” to 
the charter school. N.C.G.S. § 115C-218.105. In the event that a char-
ter school increases its enrollment by twenty percent or less from one 
academic year to the next, that increase is not considered a “material 
revision” subject to approval by the State Board of Education. N.C.G.S.  
§ 115C-218.7. If the school’s enrollment increases by a figure that is 
greater than twenty percent, the charter school must obtain a char-
ter amendment authorizing such an increase from the State Board of 
Education. Id.

¶ 33  As this Court has previously stated, the General Assembly’s deci-
sion to explicitly categorize an entity as an agency of the State “carries 
great weight.” Guthrie, 307 N.C. at 528. The General Assembly has not, 
for whatever reason, chosen to categorize charter schools as state agen-
cies or instrumentalities and has, instead, classified charter schools as 
entities that “operate independently of existing schools” that are run by 
“private non-profit corporations.” As a result, given that statutory lan-
guage must be construed in accordance with its clear and unambiguous 
meaning, we hold that the General Assembly did not intend for charter 
schools to be deemed to be agencies or instrumentalities of the State.

¶ 34  Although the Academy and the Court of Appeals place considerable 
reliance upon the 1997 amendment to the Charter School Act address-
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ing the extent to which charter schools may be held to be civilly liable 
in the course of concluding that charter schools are entitled to assert a 
defense of sovereign immunity, we do not find that argument persuasive. 
According to the relevant statutory language:

(a)  The board of directors of a charter school may 
sue and be sued. The State Board of Education shall 
adopt rules to establish reasonable amounts and 
types of liability insurance that the board of direc-
tors shall be required by the charter to obtain. The 
board of directors shall obtain at least the amount of 
and types of insurance required by these rules to be 
included in the charter. Any sovereign immunity of 
the charter school, of the organization that operates 
the charter school, or its members, officers, or direc-
tors, or of the employees of the charter school or 
the organization that operates the charter school, is 
waived to the extent of indemnification by insurance.

(b)  No civil liability shall attach to the State Board of 
Education, the Superintendent of Public Instruction, 
or to any of their members or employees, individually 
or collectively, for any acts or omissions of the char-
ter school.

N.C.G.S. § 115C-218.20 (2019). Although the Academy and the Court of 
Appeals contend that the statutory references to “[a]ny sovereign immu-
nity of the charter school” effectively grants sovereign immunity to such 
institutions, we are unable to read the relevant statutory language in 
that fashion. Instead, when read literally, N.C.G.S. § 115C-218.20(a) sim-
ply states that, to the extent that sovereign immunity is otherwise avail-
able to charter schools, any such immunity is waived to the extent that 
the school purchases liability insurance. For that reason, the extent to 
which the school is, in fact, entitled to rely upon a defense of sover-
eign immunity must be determined on the basis of an analysis of other 
legal authorities rather than on the basis of the provisions of N.C.G.S. 
§ 155C-218.20(a). Our construction of N.C.G.S. § 115C-218.20(a) to 
this effect is bolstered by the language of N.C.G.S. § 115C-218.20(b), 
which is obviously intended to ensure that the Superintendent of Public 
Instruction, the State Board of Education, and their agents cannot be 
held liable for the acts or omissions of a charter school, with such a pro-
vision being unnecessary in the event that charter schools were afforded 
the benefits of sovereign immunity.
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¶ 35  In addition, we agree with the State’s contention that charter 
schools are local rather than statewide in character and that such locally 
oriented entities are typically protected by governmental, rather than 
sovereign, immunity. In Turner v. Gastonia City Board of Education, 
250 N.C. 456, this Court examined the viability of a claim asserted by 
the plaintiff stemming from an injury that allegedly resulted from the 
negligent operation of a lawnmower by an employee of the Gastonia 
City Board of Education, with the question before the Court in that case 
being whether the plaintiff was entitled to recover compensatory dam-
ages from the local board of education, the State Board of Education, or 
both, and whether any such claim had to be heard before the Industrial 
Commission, which has exclusive jurisdiction over claims brought 
against the State pursuant to the State Tort Claims Act. Id. at 460. In 
distinguishing between a local school board and the State Board of 
Education, this Court held that the State Board of Education, but not 
local school boards, could be held liable under the State Tort Claims Act 
on the theory that

[t]he General Assembly created the State Board 
of Education and fixed its duties. It is an agency of 
the State with statewide application. The General 
Assembly likewise created the county and city boards 
and fixed their duties which are altogether local. The 
Tort Claims Act, applicable to the State Board of 
Education and to the State departments and agen-
cies, does not include local units such as county and 
city boards of education.

Id. at 462–63. At that point, the Court addressed the issue of whether an 
employee of a local school board was an employee of the State, so that 
the State could be held liable for negligent conduct on the part of such 
an employee under the State Tort Claims Act. Id. at 463. In answering 
this question in the negative, this Court stated that:

[i]n no sense may we consider the Gastonia City 
Board of Education in the same category as the State 
Board of Education . . . . The Gastonia City Board of 
Education does not meet the classification. County 
and city boards of education serve very important, 
though purely local functions. The State contributes 
to the school fund, but the local boards select and 
hire the teachers, other employees and operating per-
sonnel. The local boards run the schools.
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Id. As a result, in determining that local school boards had a “purely 
local” character and were not agencies or instrumentalities of the State, 
this Court held that the plaintiff was not entitled to maintain a claim 
against either defendant given that local school boards were protected 
by the doctrine of governmental immunity and an employee of a local 
school board was not an employee of the State.

¶ 36  This Court’s conclusion in Turner that local school boards were 
not state agencies or instrumentalities was echoed by the decision 
of the United States Court of Appeals for the Fourth Circuit in Cash  
v. Granville County Board of Education, 242 F.3d 219, 221 (4th Cir. 
2001). In Cash, the Fourth Circuit held that, since the Granville County 
Board of Education was “more like a county than an arm of the State,” 
id. at 221, it was not entitled to rely upon the doctrine of sovereign im-
munity, reasoning that, even though state agencies and state instrumen-
talities are protected by the State’s sovereign immunity for Eleventh 
Amendment purposes, any such immunity “does not extend to counties 
and similar municipal corporations . . . even if the counties and munici-
palities exercise a slice of State power,” id. at 222 (cleaned up). As a 
result, both this Court and the Fourth Circuit have recognized that local 
school boards are not entitled to claim sovereign, as compared to gov-
ernmental, immunity.

¶ 37  As we understand the applicable statutory provisions, the board of 
directors of a charter school serves much the same function as a local 
school board, in that both entities are responsible for the immediate su-
pervision of the schools subject to their control. Admittedly, while local 
school boards control the school system in a particular geographic area, 
charter schools are not subject to any such specific statutorily ground-
ed geographic constraint. On the other hand, most charter schools are 
subject to a de facto geographic limitation in that, as a practical mat-
ter, they can only serve students that are able to travel to and from the 
school on a daily basis.3 The State, on the other hand, has responsibility 
for establishing the overall policies, rules, and regulations applicable to 
both local school boards and charter school boards of directors. In other 
words, both local school boards and charter school boards of directors 
have much more hands-on responsibility for the operation of specific ed-
ucational institutions than either the Department of Public Instruction 
or the State Board of Education. Thus, given the similarities between 
the functions performed by a local school board and the board of direc-
tors of a charter school and given that a local school board is entitled 

3. For example, the Academy only served students from Lenoir, Pitt, and  
Greene counties.
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to governmental, rather than sovereign, immunity, we conclude that the 
analogy between these two types of school governmental entities sug-
gests that charter schools are entitled to, at most, assert a defense of  
governmental, rather than sovereign, immunity.4 As a result, for all  
of these reasons, we conclude that the Court of Appeals erred by holding 
that charter schools are entitled to assert a defense of sovereign immu-
nity in opposition to the False Claims Act claim that the State brought 
against the Academy.

2. Whether the Academy is a “person” under the False 
Claims Act

¶ 38 [2] In seeking to persuade us that the Court of Appeals erred by holding 
that the Academy was not a “person” for purposes of the False Claims 
Act, the State begins by noting that, while the False Claims Act does not 
contain a specific definition of a “person,” a generally applicable statute 
provides that “[t]he word ‘person’ shall extend and be applied to bodies 
politic and corporate, as well as to individuals, unless the context clearly 
shows to the contrary.” N.C.G.S. § 12-3(6) (2019). In the State’s view, the 
definition of a “person” contained in N.C.G.S. § 12-3(6) is sufficiently 
broad to encompass corporate entities such as nonprofit corporations 
even if those entities perform public functions, as long as the entity in 
question is not entitled to rely upon a defense of sovereign immunity. 
In support of this assertion, the State directs our attention to Jackson  
v. Housing Authority of High Point, 316 N.C. 259, 264 (1986), in which 
we presumed that the General Assembly was aware of the manner in 
which a “person” was defined in N.C.G.S. § 12-3 at the time that it en-
acted N.C.G.S. § 28A-18-2, which creates a statutory cause of action for 
wrongful death, so that governmental entities such as municipal cor-
porations constituted “persons” and were, for that reason, subject to 
liability for wrongful death.

¶ 39  In addition, the State contends that, when the False Claims Act is read 
consistently with the federal False Claims Act as required by N.C.G.S.  

4. The Academy did not clearly argue before either this Court or the Court of Appeals 
that it was immune from suit in this case on the basis of the doctrine of governmental im-
munity. Instead, both the Academy and the Court of Appeals focused their attention upon 
the issue of whether the Academy was entitled to assert a defense of sovereign immunity. 
Assuming, without in any way deciding, that the Academy would be entitled to rely on a 
defense of governmental immunity and that it had properly asserted such a defense in this 
case, any such contention would lack merit given that the governmental immunity avail-
able to local governmental entities must necessarily yield to the greater sovereignty of the 
State. See Cnty. of Durham, 181 N.C. App. at 349 (reasoning that, “[b]ecause the counties 
derive their sovereign immunity and all other powers and authority from the State . . . the 
counties’ sovereign immunity cannot be superior to that of the State”).
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§ 1-616(c), local governments and, by extension charter schools, are 
subject to liability under the Act. See Cook Cnty v. United States ex rel. 
Chandler, 538 U.S. 119, 122 (2003) (holding that municipal corporations 
qualify as “persons” for purposes of 31 U.S.C. § 3729, the federal False 
Claims Act). In addition, the State cites United States ex rel. Oberg v. Ky. 
Higher Educ. Student Loan Corp., 681 F.3d 575, 579–80 (4th Cir. 2012), 
in which the Fourth Circuit held that the determination of whether an 
entity is considered a “person” under the federal False Claims Act hinges 
upon the extent to which the entity in question is “truly subject to suf-
ficient state control to render [that entity] a part of the state,” with the 
federal courts being required to utilize Eleventh Amendment “arm-of-
the-state” analysis in order to make that determination.

¶ 40  The State contends that, in this case, there is no need for the use 
of “arm-of-the-state” analysis given that the use of such a method is not 
necessary to “determine the scope of sovereign immunity in state court,” 
with this issue being, “instead[,] controlled by state law.” In the alterna-
tive, however, the State contends that, even if “arm-of-the-state” analysis 
should be used in instances like this one, the Academy would still be a 
“person” capable of being sued under the False Claims Act given that the 
State is not liable for civil judgments entered against charter schools, 
charter schools operate with significant autonomy from the State, the 
operation of a charter school implicates purely local concerns, and  
the relevant statutory provisions establish that charter schools are not 
agencies or instrumentalities of state government.

¶ 41  In seeking to have us affirm the Court of Appeals’ determination 
that charter schools are not “persons” subject to liability pursuant to 
the False Claims Act, the Academy begins by suggesting that, as a state 
agency, it is protected by the doctrine of sovereign immunity. In addi-
tion, the Academy asserts that a charter school is not a “person” for pur-
poses of the False Claims Act in light of the failure of the False Claims 
Act to define “person” and the fact that the False Claims Act gives no 
indication that it was intended to authorize the filing of actions against 
state agencies, public schools, or charter schools. In the same vein, the 
Academy contends that treating charter schools as “persons” for pur-
poses of the False Claims Act would conflict with the Act’s “spirit, in-
tent, or purpose” given that the availability of qui tam actions, in which 
between fifteen and twenty-five percent of the resulting recovery would 
be paid to a private citizen who initiated such an action, would have 
the effect of “taking funds designated for educational purposes and giv-
ing them to a private citizen.” According to the Academy, the Court of 
Appeals correctly utilized “arm-of-the-state” analysis in determining that 
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charter schools were not subject to liability under the False Claims Act 
given that the False Claims Act is supposed to be construed consistently 
with the equivalent federal statutory provisions.

¶ 42  We begin our analysis of this issue by noting that the rules for stat-
utory construction delineated in N.C.G.S. § 12-3 “shall be observed”  
“[i]n the construction of all statutes” “unless such construction would 
be inconsistent with the manifest intent of the General Assembly or re-
pugnant to the context of the same statute.” In view of the fact that a 
non-profit corporation of the type that is statutorily required to operate 
a charter school is clearly a “corporate” body, a charter school is neces-
sarily encompassed within the statutory definition of “person” set out 
in N.C.G.S. § 12-3(6). As a result, as was the case in Jackson, the literal 
language of N.C.G.S. § 12-3(6) indicates that a charter school is a “per-
son” subject to liability for purposes of the False Claims Act unless that 
result would be “inconsistent with the manifest intent of the General 
Assembly” or “repugnant to the context of the same statute.”

¶ 43  We see no reason why utilizing a definition of “person” consistent 
with that set out in N.C.G.S. § 12-3(6) would be inconsistent with the 
General Assembly’s intent in enacting the False Claims Act or repugnant 
to the remaining provisions contained in that legislation. The obvious 
purpose of the False Claims Act is to ensure that public funds are spent 
in the manner for which they were intended instead of being misappro-
priated, misspent, or misused. In view of the fact that a nonprofit cor-
poration is perfectly capable of using public funds in a manner that is 
inconsistent with the prohibitions set out in N.C.G.S. § 1-607(a), the use 
of a definition of “person” that sweeps in such entities would not be 
in any way inconsistent with the purposes that the General Assembly 
sought to achieve by enacting the False Claims Act. Thus, the use of 
a definition of a “person” that includes a charter school for purposes 
of the False Claims Act seems perfectly consistent with the legislative 
intent as expressed in N.C.G.S. § 12-3(6).

¶ 44  In addition, none of the arguments that have been advanced by the 
Academy in opposition to the use of the definition of a “person” set out 
in N.C.G.S. § 12-3(b) have merit. As we have already demonstrated, a 
charter school is not entitled to invoke the doctrine of sovereign immu-
nity as a defense to an action brought pursuant to the False Claims Act. 
In the same vein, given that “arm-of-the-state” analysis is used for pur-
poses of the federal False Claims Act to ensure compliance with the pro-
tections available to state governments under the Eleventh Amendment 
and since the same purpose is served by determining whether the en-
tity against whom the action is sought to be brought is protected by 
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the doctrine of sovereign immunity as a matter of state law, the use of 
“arm-of-the state” analysis for purposes of determining whether a par-
ticular entity is a “person” for False Claims Act purposes would be an 
exercise in redundancy. Similarly, the fact that the False Claims Act does 
not contain a definition of a “person” is entitled to little weight in our 
analysis given that such a definition, which is applicable to all statutory 
provisions, appears in N.C.G.S. § 12-3(6). Finally, the qui tam provisions 
of the False Claims Act do not render the use of a definition of a “per-
son” consistent with N.C.G.S. § 12-6(3) inappropriate on the theory that 
these provisions would divert some amount of what would otherwise be 
public money to private citizens, given that the use of qui tam actions is 
an essential portion of the mechanism that has been created for the pur-
pose of ensuring compliance with the strictures of the False Claims Act 
and that the same argument would justify absolving any and all public 
entities from False Claims Act liability, a result that would risk signifi-
cant misuse of public funds. As a result, for all of these reasons, we hold 
that the Court of Appeals erred by holding that the Academy was not a 
“person” for purposes of the False Claims Act.

3. Pleading Requirements under the False Claims Act

¶ 45 [3] In its conditional petition for discretionary review, the Academy 
sought and obtained authorization to address an additional issue that the 
Court of Appeals did not reach relating to the sufficiency of the State’s 
complaint in stating a claim under the False Claims Act. According to 
the Academy, the State’s complaint did not satisfy the requirements for 
pleading a False Claims Act claim given the State’s failure to plead its 
claim with sufficient particularity or to plead the existence of an objec-
tive falsehood.

¶ 46  According to the Academy, the average daily membership estimate 
of 366 students that it reported for the 2013–14 school year was nothing 
more than a “projection” that the Academy was statutorily authorized 
to make rather than an objective falsehood. In support of this asser-
tion, the Academy directs our attention to the decision by the United 
States Court of Appeals for the Fifth Circuit that “[a] prediction, or state-
ment about the future, is essentially an expression of opinion” that can-
not be deemed to be objectively false. Presidio Enters., Inc. v. Warner 
Bros. Distrib. Corp., 784 F.2d 674, 680 (5th Cir. 1986). According to the 
Academy, “the alleged statement was legally authorized by statute and 
cannot be a false statement” given that the number of students specified 
in the allegedly false estimate “was within the twenty percent increase 
authorized” by N.C.G.S. § 115C-218.7. In the Academy’s view, an esti-
mate of increased enrollment that is within twenty percent of an existing  
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estimate simply cannot be “unreasonable and reckless” or false and that 
the estimate was within the statutory scope of the discretion that the 
charter school was statutorily authorized to exercise.

¶ 47  Finally, the Academy argues that the fact that defendants made ef-
forts to increase student enrollment at the Academy and to keep the 
school viable suffices to “defeat” the State’s “allegations that the claim 
made for 366 students was knowingly false at the time it was made” 
in light of the board’s hope that the school would remain open. More 
specifically, the Academy claims that it “engage[d] in an advertising cam-
paign, repair[ed] the HVAC, [bought] buses, and [sought] refinancing” 
in an attempt to remain open. In addition, the Academy argues that the 
State was fully aware of the Academy’s financial situation at the time 
that the allegedly false estimate was made and contends that, “[i]f the 
government knows and approves of the particulars of a claim for pay-
ment before that claim is presented, the presenter cannot be said to 
have knowingly presented a fraudulent or false claim.” United States ex 
rel. Laird v. Lockheed Martin Eng’g & Sci. Servs. Co., 491 F.3d 254, 263 
(5th Cir. 2007).

¶ 48  In response to the Academy’s contentions, the State asserts that it 
satisfied the requirements for pleading a fraud-based claim set out in 
N.C.G.S. § 1A-1, Rule 9(b), by alleging the “time, place and contents” of 
the allegedly fraudulent claim. According to the State, it satisfied the 
applicable pleading requirements by stating that, in a phone call that 
Mr. Hall made to the Department on 26 April 2013, he falsely “increased 
the school’s projected enrollment for the next year to 366 students”; by 
naming the “person making the representation” as Mr. Hall; and by de-
scribing “what was obtained as a result of the fraudulent acts or repre-
sentations” as the “$344,340.44 in excess funds” that the State paid to the 
Academy as a result of the overstatement in the Academy’s estimated 
enrollment. As a result, the State contends that its complaint adequately 
alleged a claim against the Academy pursuant to the False Claims Act.

¶ 49  According to the False Claims Act, any “person” who “[k]nowingly 
presents or causes to be presented a false or fraudulent claim for pay-
ment or approval” or who “[k]nowingly makes, uses, or causes to be 
made or used, a false record or statement material to a false or fraudu-
lent claim” shall be “liable to the State for three times the amount of 
damages that the State sustains because of the act of that person.” 
N.C.G.S. §§ 1-607(a)(1), (2). N.C.G.S. § 1A-1, Rule 9(b) provides that, 
“[i]n all averments of fraud, duress or mistake, the circumstances con-
stituting fraud or mistake shall be stated with particularity.” In order 
to satisfy the particularity requirement delineated in N.C.G.S. § 1A-1,  
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Rule 9(b), the plaintiff must allege the specific “time, place and content 
of the fraudulent representation, the identity of the person making the 
representation and what was obtained as a result of the fraudulent acts 
or representations.” Terry v. Terry, 302 N.C. 77, 85 (1981).

¶ 50  In its complaint, the State alleged that, during a conversation with 
a Department official that occurred on 26 April 2013, Mr. Hall had “in-
creased the school’s projected enrollment for the next year to 366 stu-
dents,” with this number representing “an increase of 56 students from 
the 310 estimated enrollment that [the Academy] submitted with a draft 
budget three months earlier” and that the making of this statement re-
sulted in a violation of the False Claims Act because it constituted

a. making a claim for state educational funds based 
on a projected enrollment of 366 students — a num-
ber that defendants knew or should have known they 
would not achieve;

b.  making a claim for state educational funds for 
the 2013–14 school year when defendants knew or 
should have known that [the Academy] would not 
survive the year; 

c.  making a false claim for state funds to be used 
for a non-profit educational purpose that were instead 
used to benefit defendants. 

As a result, the State clearly satisfied the requirements of N.C.G.S. § 1A-1, 
Rule 9(b), by alleging that Mr. Hall stated in a phone call that occurred on 
26 April 2013 that there would be 366 students enrolled at the Academy 
for the 2013–14 school year, that $344,340.44 in excess funds had been 
allotted to the Academy as a result of this allegedly false representation, 
and that the State was seeking to recoup this amount from defendants, 
a group that included the Academy. As a result, we hold that the State 
satisfied the requirements of N.C.G.S. § 1A-1, Rule 9(b), in pleading its 
False Claims Act claim against the Academy.

¶ 51  In addition, we reject the Academy’s contention that the State failed 
to plead the making of an “objective falsehood” and that the State was 
on notice that the enrollment estimate upon which its False Claims 
Act claim relied might be lacking in substantive support. Although the 
Academy vigorously argues that a projected enrollment figure cannot be 
the sort of objective falsehood necessary to support liability under the 
False Claims Act and that the State should have known the nature and 
extent of the Academy’s financial situation at the time that the Academy 
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submitted the enrollment estimate upon which the State’s False Claims 
Act relies, we do not find either of these arguments to be persuasive.

¶ 52  As we read the applicable statutory provision, the estimate of a char-
ter school’s student enrollment, which determines how much money the 
charter school is entitled to receive from the State, must be a genuine, 
good-faith estimate of the number of students that the charter school an-
ticipates serving rather than an arbitrary figure that the charter school is 
entitled to present to the Department regardless of its accuracy. A con-
trary interpretation of the relevant statutory language would authorize 
charter schools to requisition ever-greater amounts of money from the 
State regardless of their actual need for the amount of money in question. 
On the basis of similar logic, the Fourth Circuit has held that an estimate 
that that is devoid of any factual support is actionable under the fed-
eral False Claims Act. Harrison v. Westinghouse Savannah River Co., 
176 F.3d 776, 792 (4th Cir. 1999) (cleaned up) (stating that an “estimate 
carries with it an implied assertion, not only that the speaker knows 
no facts which would preclude such an opinion, but that he does know 
facts which justify it”).

¶ 53  Similarly, while the State certainly knew that the Academy had 
long-standing financial difficulties and that the Academy’s enrollment 
numbers had been declining, the State’s complaint does not establish 
that the State had full knowledge of the Academy’s situation at the time 
that Mr. Hall submitted an allegedly inflated student enrollment estimate 
to the Department. In fact, the complaint alleges that the Academy never 
informed the Department of the two short-term loans that the Academy 
took out in the late spring and early summer of 2013. Assuming, without in 
any way deciding, that knowledge of the falsity of the relevant representa-
tion might be sufficient to prevent a finding of liability for the making of 
that statement under the False Claims Act, any such argument would lack 
sufficient support given the record that is before us in this case.

¶ 54  The potential harm worked by the Academy’s interpretation of 
the relevant statutory provisions is demonstrated by the allegations  
in the State’s complaint, in which the Academy allegedly estimated that 
it would serve a far greater student population than it had any basis 
for believing would actually materialize, received more funds than it 
could actually use for the purpose of educating students in the upcom-
ing academic year, and used the funds to make questionable payments 
that had the effect of benefitting school officials and their relatives. Had 
the Academy refrained from making such an unsupported estimate of 
student enrollment, the funds that it obtained and used to pay expenses 
associated with operations during earlier periods of time would have 
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been available for the education of North Carolina students rather than 
used for purposes that benefitted the Academy and school officials. As 
a result, for all of these reasons, we hold that the trial court did not err 
by denying the Academy’s motion to dismiss the State’s complaint for 
failure to state a claim under the False Claims Act.

C. Liability of Mr. Hall

¶ 55 [4] In seeking to persuade us to reverse the Court of Appeals’ deter-
mination that the record failed to contain sufficient information to es-
tablish that he was entitled to invoke the protections of public official 
immunity, Mr. Hall begins by asserting that he is a public official because 
his position as “CEO/Principal” of the Academy was “created by delega-
tion from the Constitution and Statutes as a matter of law,” including 
Article IX, Section 2 of the North Carolina Constitution, which estab-
lishes a “general uniform system of free public schools,” and N.C.G.S. 
§ 115C-218.15, which provides that a “charter school that is approved 
by the State shall be a public school within the local school adminis-
trative unit in which it is located.” In addition, Mr. Hall asserts that, as 
the Academy’s “CEO/Principal,” he had discretionary authority and ex-
ercised “a part of the sovereign power of the State.” Finally, Mr. Hall 
contends that, since he is entitled to public official immunity, he is not a 
“person” subject to liability under the False Claims Act.

¶ 56  In response, the State contends that, in determining whether a per-
son is entitled to public official immunity, reviewing courts must consid-
er a number of factors, including “(1) whether the position was created 
by the constitution or statutes, and (2) whether the official exercises a 
portion of the sovereign power.” See Isenhour v. Hutto, 350 N.C. 601, 
610 (1999). In view of the fact that the duties of the Chief Executive 
Officer or principal of a charter school are not outlined in any statutory 
or constitutional provision, the State asserts that Mr. Hall is not a pub-
lic officer entitled to the protection of public official immunity. Finally,  
the State asserts that, even if Mr. Hall was otherwise entitled to claim the  
benefits of the public official immunity doctrine, the knowing making of 
false statements is not the sort of activity for which an award of immu-
nity would be appropriate.

¶ 57  As the Court of Appeals correctly recognized, “a public official, en-
gaged in the performance of governmental duties involving the exercise 
of judgment and discretion, may not be held personally liable for mere 
negligence in respect thereto,” Isenhour v. Hutto, 350 N.C. 601, 609–10 
(1999), with such public official immunity having been recognized be-
cause “it would be difficult to find those who would accept public office 
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or engage in the administration of public affairs if they were to be held 
personally liable for acts or omissions involved in the exercise of dis-
cretion and sound judgment,” Miller v. Jones, 224 N.C. 783, 787 (1945). 
However, public official immunity is not available to public employees, 
as compared to public officials, id. at 787, or relating to the actions of a 
public official that were “corrupt or malicious” or “outside of or beyond 
the scope of his duties,” Smith v. Hefner, 235 N.C. 1, 7 (1952) (citations 
omitted). Assuming, without in any way deciding, that a “CEO/Principal” 
is a public official rather than a public employee and that such a person 
exercises discretionary authority, we agree with the Court of Appeals 
that, in light of the State’s allegation that Mr. Hall knowingly made “false 
or fraudulent statements in connection with receiving state funds,” the 
State’s complaint contained sufficient allegations to preclude dismissal 
of the False Claims Act claim that it asserted against Mr. Hall. As a re-
sult, the Court of Appeals did not err by denying Mr. Hall’s motion to 
dismiss the False Claims Act claim that the State sought to assert against 
him in his individual capacity.5 

III.  Conclusion

¶ 58  Thus, for the reasons set forth above, we hold that the Court of 
Appeals erred by concluding that charter schools were entitled to assert 
a defense of sovereign immunity and were not “persons” for purposes 
of the False Claims Act. In addition, we hold that the State adequately 
stated a claim for relief against the Academy and Mr. Hall under the 
False Claims Act. Finally, we hold that the Court of Appeals correctly 
held that Mr. Hall was not, at least on the basis of the present record, 

5. In addition to his assertion that he was entitled to the dismissal of the False Claims 
Act claim that the State had asserted against him on public official immunity grounds and 
his contention that, like the Academy, he could not be held liable based upon his estimate 
of the Academy’s likely student enrollment based upon the State’s failure to adequately 
plead its False Claims Act claim with sufficient particularity, which we reject for the rea-
sons stated earlier in this opinion, Mr. Hall argues that the Attorney General lacked the 
authority to file suit against him on the State’s behalf, that the State’s claim was barred 
by the applicable statute of limitations, that the Attorney General’s actions violated the 
separation of powers provision of the North Carolina Constitution, and that the State had 
failed to adequately allege a waiver of sovereign immunity. However, none of these addi-
tional arguments have any merit given that the Attorney General is specifically authorized 
to bring False Claims Act claims on behalf of the State by N.C.G.S. § 1-608(a), the State’s 
complaint was filed within six years of the making of the allegedly false statements as 
authorized by N.C.G.S. § 1-615(a), the Attorney General was acting in accordance with 
specific legislative authorization at the time that he filed suit against Mr. Hall, and the 
State had no obligation to plead waiver of an immunity to which Mr. Hall was not entitled.  
As a result, we hold that none of the additional arguments that Mr. Hall has advanced  
have merit.
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entitled to obtain the dismissal of the State’s complaint on the basis of 
public official immunity and that Mr. Hall’s other challenges to the trial 
court’s order lack merit. As a result, the Court of Appeals’ decision is 
affirmed, in part, and reversed, in part, and this case is remanded to the 
Court of Appeals for further remand to Superior Court, Wake County, for 
further proceedings not inconsistent with this opinion.

AFFIRMED, IN PART; REVERSED, IN PART; AND REMANDED.

Justice BERGER did not participate in the consideration or decision 
of this case.

STATE OF NORTH CAROLINA 
v.

DAVID WARREN TAYLOR 

No. 156PA20

Filed 17 December 2021

1. Constitutional Law—First Amendment—anti-threat statute—
true threat—both subjective and objective intent required

In a prosecution for threatening to seriously injure or kill a court 
officer (N.C.G.S. § 14-16.7(a)), based on defendant’s social media 
statements criticizing a district attorney’s decision not to charge the 
parents of a deceased child, the speech could be criminalized only 
if it constituted a true threat, which is not constitutionally protected 
under the First Amendment. In order to prove the existence of a 
true threat, the State needed to establish not only that the speech 
was objectively threatening but also that defendant subjectively 
intended to communicate a threatening message.

2.  Constitutional Law—First Amendment—anti-threat stat-
ute—true threat—sufficiency of the evidence

In a prosecution for threatening to seriously injure or kill a 
court officer (N.C.G.S. § 14-16.7(a)), the State presented substan-
tial evidence from which a jury could find that defendant’s social 
media statements criticizing a district attorney’s decision not to 
charge the parents of a deceased child constituted a true threat—
a necessary element rendering the statements ineligible for First 
Amendment protection, and which requires proof of objective and 
subjective intent. Defendant used the word “death” multiple times, 
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wrote favorably of vigilante justice, and expressed a willingness to 
use firearms against members of the criminal justice system. Where 
factual questions remained for a jury to decide, the matter was 
remanded for a new trial.

Justice EARLS concurring in part and dissenting in part.

Appeal pursuant to N.C.G.S. § 7A-31 from a unanimous decision of 
the Court of Appeals, 270 N.C. App. 514, vacating the judgment entered 
23 January 2018 by Judge Gary M. Gavenus in Superior Court, Macon 
County. Heard in the Supreme Court on 24 March 2021.

Joshua H. Stein, Attorney General, by Nicholas S. Brod, Assistant 
Solicitor General, and Ryan Y. Park, Solicitor General, for the 
State-appellant.

Glenn Gerding, Appellate Defender, by Aaron Thomas Johnson, 
Assistant Appellate Defender, for the defendant-appellee. 

MORGAN, Justice.

¶ 1  On 24 August 2016, defendant David Warren Taylor posted a string 
of angry comments on his personal Facebook social media page. The 
messages conveyed defendant’s forceful disagreement with a decision 
by the area’s elected District Attorney, Ashley Welch, not to criminally 
prosecute the parents of a child after the youngster’s death under un-
usual circumstances in Macon County. During the diatribe, defendant 
consumed an unspecified, but apparently significant, quantity of beer. 
Most of defendant’s posts contained pointed, inflammatory, but essen-
tially political critiques of District Attorney Welch and various aspects 
of the Macon County judicial system.1 

¶ 2  Some of the posts contained troubling language. In one of them, de-
fendant promised that District Attorney Welch “will be the first to go” 
when a purportedly impending “rebellion against our government” oc-
curs. In another comment, defendant declared that “[i]f [District Attorney 
Welch] won’t do anything, then the death to her as well.” Defendant also 
made numerous references to the firearms that he owned and his willing-
ness to use them against law enforcement officers if he were ever “raided.” 

1. For proper attribution, I recognize and appreciate the significant contribution 
which Justice Earls has made to the introductory overview, the “Background,” and the 
“Analysis” segments of this opinion.
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¶ 3  Within a couple of hours of publishing his final Facebook message, 
defendant reconsidered the wisdom of broadcasting his unadulterated 
opinions on social media, in what has been called “the modern public 
square.” Packingham v. North Carolina, 137 S. Ct. 1730, 1737 (2017). 
However, before defendant could delete the rant from his Facebook 
page, one of his Facebook “friends”—a detective in the Macon County 
Sheriff’s Office—became concerned that the messages harbored content 
more sinister than intemperate venting. The detective took screenshots 
of defendant’s posted comments and sent them to District Attorney 
Welch and the Macon County Sheriff, who then contacted the North 
Carolina State Bureau of Investigation (SBI). The next day, SBI inves-
tigators interviewed defendant at his office. That afternoon, defendant 
was arrested and later indicted under N.C.G.S. § 14-16.7(a) for “knowing-
ly and willfully” threatening to kill a court officer. N.C.G.S. § 14-16.7(a) 
(2019). Defendant was subsequently convicted of the charged offense. 
He received a suspended sentence of 24 months of supervised probation 
and a $1,000 fine. Defendant appealed, and the Court of Appeals con-
cluded that his conviction violated the First Amendment. The State has 
appealed to this Court.

¶ 4  At its core, this case presents a single question: Does the Free Speech 
Clause of the First Amendment to the United States Constitution2 pro-
tect defendant from being convicted solely for publishing the messages 
contained in his Facebook posts? We conclude that it does, and there-
fore determine that his messages are shielded by the First Amendment. 
Accordingly, while the Court of Appeals was correct to vacate defen-
dant’s conviction, there remain questions for a properly instructed jury, 
so we reverse and remand the matter for a new trial.

I.  Background

A. The Facebook posts

¶ 5  Defendant and Welch were familiar with one another prior to the 
events which spawned this case. Defendant was a Macon County resident 
who supported Welch in her campaign for the elected office of District 
Attorney. Defendant worked in an office building which was close to 
the Macon County Courthouse where the two occasionally would see 
each other during work breaks. Defendant and Welch were friendly, even 
though their conversations often centered on “political” subjects. 

2. This pertinent portion of the First Amendment states: “Congress shall make no 
law . . . abridging the freedom of speech or of the press. . . .” U.S. Const. amend I.



592 IN THE SUPREME COURT

STATE v. TAYLOR

[379 N.C. 589, 2021-NCSC-164]

¶ 6  Defendant’s favorable view of District Attorney Welch changed on 
24 August 2016 when he learned that she would not be pursuing criminal 
charges against the parents of a Macon County child who had died a few 
months earlier. Defendant’s concerns were rooted in the tragic details of 
the child’s death. According to the parents, the two-and-a-half-year-old 
boy had “some sniffles” when they tucked him in for a nap. When the 
parents returned, the youngster was not breathing. The parents claimed 
that they took their son directly to the hospital, but when they arrived 
at the emergency room, the child was already deceased and “incredibly 
decomposed.” Welch was concerned that the child had been “killed or 
neglected,” and consequently ordered an autopsy. To Welch’s surprise, 
the parents’ account was confirmed. The autopsy determined that the 
child’s death and subsequent rapid physical decomposition did not re-
sult from any maltreatment or abuse. Lacking evidence of criminal con-
duct, Welch declined to press charges against the child’s parents. 

¶ 7  When defendant learned of District Attorney Welch’s decision to 
refrain from indicting the parents, he was demonstrably skeptical. He 
described the representation that the child had “died of a virus” as “a 
load of “F**king shit.” Defendant utilized the social media site Facebook 
as the primary vehicle by which to express his frustration. Defendant 
initiated a litany of comments on his assessment of the situation with 
the following Facebook entry:3 

[Defendant]: So I learned today that the couple Who 
brought their child Into that er whom had been dead 
to the point that the er room had to be closed off due 
to the smell of the dead child Will face no Charges. I 
regret the day I voted for the new DA with this out-
come. This is totally sickening to know that a child, 
whether by Ashley Welch’s decision or not is not 
granted this type of Protection in our court system. 
Im tired of standing back and seeing how our judicial 
system works. I voted for it to change and apparently 
it never will. With this people question why a rebel-
lion against our government is coming? I hope those 
that are friends with her share my post because she 
will be the first to go, period and point made. 

In response, a few of defendant’s Facebook friends communicated 
their shared agreement with defendant’s views. Defendant himself then 
resumed his commentary:

3. Given the subject matter of this case and the relevance of defendant’s exact post-
ing, we have only minimally altered his quotes to ensure they are understandable.
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[Defendant]: Sick is not the word for it. This folks is 
how the government and the judicial system works, 
Now U wonder why I say if I am raided for what-
ever reason like the guy on smoke rise was. When 
the deputy ask me is it worth it. I would say with a 
Shotgun Pointed at him and a ar15 in the other arm 
was it worth to him? Who cares what happens to the 
person I meet at the door. I’m sure he won’t. I would 
open every gun I have. I would rather be carried by 
six than judged by twelve. This folks is how politi-
cians want u to believe is ok. Im tired of it. What I 
do Training wise from this point is ur fault. And yes 
I know I have friends on [Facebook] whom see this. I  
hope they do! Death to our so called judicial system 
since it only works for those that are guilty! U want 
me come and take me. 

When one of his Facebook friends expressed surprise that these events 
could occur in Macon County, defendant responded, “This is how poli-
tics works. That’s why my harsh words to her and any other that will 
Listen and share it To her [Facebook] page.” Another member of defen-
dant’s Facebook network called for “vigilante justice,” which was punc-
tuated by markedly numerous exclamation marks. Defendant replied:

If that what it takes[.] I will give them both the [moun-
tain] justice they deserve. Regardless of what the law 
or courts say. I’m tired of this political bullshit. If our 
head prosecutor won’t do anything then the death to 
her as well. Yea I said it. Now raid my house for com-
municating threats and see what they meet. After all 
those that flip Together swim together. Although this 
isn’t a house or pond they want to fish in. 

The author of the “vigilante justice” comment posted that he was “still 
waiting.” Again, defendant responded:

For what [ ]? [District Attorney Welch] to reply? She 
won’t because she is being paid a 6 digit income 
standing Outside the courthouse smoking a cigarette. 
She won’t try a case unless it gets her TV time. Typical 
politician. Notice that none of them has responded 
yet? Although I’m sure My house is being Monitored 
right about now! I really hope They are ready for 
what meet them at the front door. Something tells Me 
they aren’t! 
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As other Facebook observers continued to “like” his posts and comment 
on them, defendant published four more messages:

It can start at my house. Hell this has to start some-
where. If the courts won’t do it as have been proven. 
Then yes it Is up to the people to administer justice! I’m 
always game to do so. They make new ammo everyday! 
Maybe you need to learn what being free is verse being 
a puppet of the government. If u did u would might 
actually be happy! I think we both know of someone 
who will like this Comment Or Like this post. 

I know people who said the er room had to be shut 
down because the smell of they dead kid stunk up the 
entire er room. Our DA and Police department chose 
not to press charges. Yea that’s the facts. Welcome to 
America. The once great great nation.

Don’t get me started on this. The court system and 
Most importantly western nc justice system is use-
less. It’s all about money to the courts than it Is about 
justice. It is time for old Time mtn justice! Yes [ ] I said 
it. Now let Them knock on my door.

[ ] don’t get me Started about The Tony Curtis killing. 
Of Course No charges will Be brought against him. 
He is what the county considers to be a upstanding 
citizen of the community. Typical politics at its best. 
What he did was no different to the killing On 411 
north over a year ago. What was his name? Fouts? 

¶ 8  On the following day of 25 August 2016, the Macon County Sheriff’s 
Office, the Macon County Courthouse, and District Attorney Welch her-
self all took precautions to ensure her safety. Additional deputies were 
stationed within and around the courthouse. Welch stopped walking 
through the office building where defendant worked. Further, she asked 
a realtor who had posted a video tour of Welch’s home to remove the 
video, fearing that it could reveal identifying information from which 
defendant could glean Welch’s address. 

¶ 9  Later in the same day, a Special Agent from the SBI went to defen-
dant’s workplace to interview defendant. During the meeting, defendant 
reiterated his complaint that “no charges were brought against the par-
ents” of the child who died, which defendant described as “sickening.” 
Defendant claimed that he did not mean to threaten or harm District 
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Attorney Welch and that he deleted the social media posts because “he 
was friends with someone on Facebook who was friends with the par-
ents’ children.” He then apologized for any concern that his posts had 
raised and asked the SBI agent to tell Welch that defendant was sorry. 

¶ 10  Shortly after the interview concluded, police arrested defendant at 
his place of employment. Defendant was subsequently indicted pursuant 
to N.C.G.S. § 14-16.7(a) for “knowingly and willfully mak[ing] a[ ] threat 
to inflict serious bodily injury upon or to kill a[ ] . . . court officer[.]”

B. The trial

¶ 11  Defendant’s trial began in January 2018. After the State concluded 
the presentation of its case, defendant moved to dismiss the matter on 
First Amendment grounds. He argued that the State had not shown that 
he had communicated any “true threat” against District Attorney Welch, 
which he contended was a threshold requirement in order to obtain a 
criminal conviction under N.C.G.S. § 14-16.7(a), consistent with First 
Amendment protections. Defendant defined a true threat as “a state-
ment in which the defendant means to communicate a serious intention 
of committing an act of unlawful violence against a particular person.” 
The trial court denied defendant’s dismissal motion. Defendant did not 
elect to present evidence on his own behalf. He renewed his motion to 
dismiss on First Amendment grounds at the close of all of the evidence, 
which the trial court again denied. 

¶ 12  During the jury charge conference, defendant requested jury in-
structions which distinguished “political hyperbole” from “true threats,” 
based on his contention that the First Amendment forbade his convic-
tion in the event that the jury could not find that he had communicat-
ed a true threat. The State objected to the proposed instruction, as it 
asserted that the “proper venue” and time for defendant to raise any 
First Amendment arguments would be “if upon conviction to take that 
up on appeal.” The State also argued that the First Amendment was ir-
relevant because N.C.G.S. § 14-16.7(a) reflected the General Assembly’s 
determination that “making any threats towards . . . court officials . . . 
is unacceptable.” In the State’s view, defendant’s proposed jury instruc-
tions would impermissibly “rewrite [N.C.G.S. § 14-16.7(a)] to comport 
with his interpretation of the First Amendment requirements.” Instead, 
the State asked the trial court to instruct the jury in accordance with the 
language of the statute, proposing an instruction which contained  
the phrase that there was “no requirement of proof to show that the threat 
was made in a manner and under circumstances which would cause a 
reasonable person to believe it is likely to be carried out.” The trial court 
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agreed with the State’s stance and therefore instructed the jury that in 
order to convict defendant, the State only needed to prove that defen-
dant “knowingly and willfully made a threat to kill the alleged victim.” 

¶ 13  The jury found defendant guilty of the charged offense. The trial 
court sentenced defendant to a term of incarceration of 6 to 17 months, 
which was suspended upon 24 months of supervised probation and pay-
ment of a fine of $1,000.00. Defendant appealed. 

C. The Court of Appeals opinion

¶ 14  Upon defendant’s appeal, the Court of Appeals panel unanimously 
agreed that the First Amendment required the State to prove that defen-
dant communicated a true threat. State v. Taylor, 270 N.C. App. 514, 517 
(2020). In vacating the verdict and judgment entered against defendant 
at trial, the lower appellate court also unanimously agreed that N.C.G.S. 
§ 14-16.7(a) was unconstitutional as applied to convict defendant for his 
Facebook posts. Id. The Court of Appeals concluded that the State was 
required to prove that defendant possessed both a general and specific 
intent to threaten District Attorney Welch in order to establish that de-
fendant had communicated a true threat. In so concluding, the Court 
of Appeals held that in order to prove that defendant communicated 
a true threat, the State was required to prove that he communicated a 
statement which was objectively threatening and that he subjectively  
intended to threaten District Attorney Welch when he posted the mes-
sages on Facebook.4 The State needed to establish the objective com-
ponent that defendant’s statements “would be understood by people 
hearing or reading it in context as a serious expression of an intent to 
kill or injure” District Attorney Welch and that defendant “intended that 
the statement be understood as a threat” in order to satisfy the subjec-
tive component. Id. at 557 (quoting United States v. Bagdasarian, 652 
F.3d 1113, 1118 (9th Cir. 2011)). The State failed, in the view of the Court 
of Appeals, to prove the existence of either prong because (1) defen-
dant’s Facebook posts were “simply not [ ] statement[s] that a reason-
able person would understand as Defendant expressing a serious intent 
to kill D.A. Welch,” and (2) “the record evidence could not have sup-
ported a finding that Defendant’s intent in posting his comments was to 
cause D.A. Welch to believe Defendant was going to kill her.” Id. at 581.5 

4. For ease of reading, we use the terms “objective” and “subjective,” and their deriv-
atives, throughout this opinion, rather than the terms “general intent” and “specific intent,” 
to refer to the two elements that defendant alleges that the State must prove in order to 
convict him for communicating a true threat.

5. Additionally, the Court of Appeals held that the First Amendment’s “true threats” 
requirement was an essential element of N.C.G.S. § 14-16.7(a). Because “[i]t is well 
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The Court of Appeals majority ultimately adopted defendant’s argument 
that his social media messages were protected by the First Amendment 
because the State did not prove that defendant communicated a true 
threat against the elected official Welch.

¶ 15  In a concurring opinion, a member of the Court of Appeals panel 
reached the same outcome in the case as the majority of the panel did, 
concluding as a matter of law that defendant’s messages were not objec-
tively threatening. Id. at 591 (Dietz, J. concurring in part). 

¶ 16  We granted the State’s petition for discretionary review.

II.  Analysis

A. Applicable free speech principles

¶ 17 [1] The Free Speech Clause of the First Amendment, as incorporated 
to apply to the states through the Due Process Clause of the Fourteenth 
Amendment, provides that the government “shall make no law . . . abridg-
ing the freedom of speech.” U.S. Const. amend. I. This provision serves 
as a bulwark against governmental action which threatens the robust 
exchange of ideas that is “the indispensable condition[ ] of nearly every 
other form of freedom.” Palko v. Connecticut, 302 U.S. 319, 327 (1937), 
overruled on other grounds by Benton v. Maryland, 395 U.S. 784 (1969). 
Laws restricting speech “because of disapproval of the ideas expressed” 
are typically unconstitutional. R.A.V. v. City of St. Paul, Minn., 505 U.S. 
377, 382 (1992); see also Regan v. Time, Inc., 468 U.S. 641, 648–49 (1984) 
(“Regulations which permit the Government to discriminate on the ba-
sis of the content of the message cannot be tolerated under the First 
Amendment.”). “Content-based regulations”—including criminal stat-
utes which target speech on the basis of its content—“are presumptively 
invalid.” R.A.V., 505 U.S. at 382. 

¶ 18  However, “our society, like other free but civilized societies, has per-
mitted restrictions upon the content of speech in a few limited areas.” 
Id. at 382–83. Certain categories of expression “can, consistently with 
the First Amendment, be regulated because of their constitutionally  

established that a defendant cannot receive a fair, i.e., constitutional, trial, unless all  
essential elements of the crime charged are submitted to the jury and found beyond a 
reasonable doubt,” the lower appellate court concluded that the trial court’s failure to 
give any instruction incorporating First Amendment requirements rendered defendant’s 
conviction as constitutionally infirm. Taylor, 270 N.C. App. at 541. The State has conceded 
this point and agrees that defendant’s conviction must be vacated. Accordingly, the only 
question before this Court is whether to affirm the Court of Appeals decision vacating the  
trial court judgment and remanding for entry of a judgment of acquittal, or to reverse  
the Court of Appeals decision, vacate the trial court’s judgment, and remand for a new trial.
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proscribable content.” Id. at 383. These “constitutionally proscribable” 
categories of expression include obscenity, Miller v. California, 413 
U.S. 15 (1973), defamation, New York Times Co. v. Sullivan, 376 U.S. 
254 (1964), fighting words, Chaplinsky v. New Hampshire, 315 U.S. 
568 (1942), incitement, Brandenburg v. Ohio, 395 U.S. 444 (1969), and 
true threats, Watts v. United States, 394 U.S. 705 (1969). If defendant’s 
Facebook posts contained any true threats, then it is indisputable that he 
could be criminally punished for the content of his messages, provided 
that “the basis for the content discrimination consists entirely of the very 
reason the entire class of speech at issue is proscribable.” R.A.V., 505 
U.S. at 388. If Taylor’s Facebook posts did not contain any true threats, 
then his expression is shielded by the First Amendment. We are there-
fore compelled to identify the characteristics of true threats which allow 
the State to prosecute one kind of expression understood to be entirely 
lacking in constitutional value, while preventing N.C.G.S. § 14-16.7(a) 
from “becoming an instrument for the suppression of those ‘vehement, 
caustic, and sometimes unpleasantly sharp attacks’ which must be pro-
tected if the guarantees of the First and Fourteenth Amendments are to 
prevail.” Monitor Patriot Co. v. Roy, 401 U.S. 265, 277 (1971) (quoting 
New York Times Co. v. Sullivan, 376 U.S. 254, 270 (1964)). Speakers 
need clarity on the type of communication which constitutes a true 
threat so that they can engage in protected First Amendment activities 
while ensuring their speech is lawful. 

¶ 19  Neither this Court nor the Supreme Court of the United States has 
ever explicitly defined the scope of the true threats exception to the 
First Amendment. However, our analysis is guided by the high court’s ar-
ticulation of general principles in the few cases addressing the existence 
of true threats which it has decided, as well as the many cases involving 
other categories of constitutionally forbidden speech. 

¶ 20  As the Supreme Court of the United States has repeatedly empha-
sized, when tasked with drawing the boundary line between constitu-
tionally protected speech and criminally proscribable expression, the 
risk of hampering public debate should be a court’s foremost concern. 
“Our profound national commitment to the free exchange of ideas, 
as enshrined in the First Amendment, demands . . . an area of breath-
ing space so that protected speech is not discouraged.” Harte-Hanks 
Commc’ns, Inc. v. Connaughton, 491 U.S. 657, 686 (1989) (extraneity 
omitted). This demand for “breathing space” is especially pronounced 
when governmental action risks targeting or dissuading “[s]peech con-
cerning public affairs,” which is “more than self-expression; it is the es-
sence of self-government.” Snyder v. Phelps, 562 U.S. 443, 452 (2011). 
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See also Fed. Election Comm’n v. Wisconsin Right to Life, Inc., 551 U.S. 
449, 457 (2007) (“In drawing that line [between protected and proscrib-
able expression], the First Amendment requires us to err on the side 
of protecting political speech rather than suppressing it.”). To assure 
adequate “breathing space,” the Court has “narrowed the scope of the 
traditional categorical exceptions” to the First Amendment, even though 
the Court continues to recognize their existence. R.A.V., 505 U.S. at 383. 

¶ 21  In deciding whether the First Amendment allows defendant to be 
convicted under N.C.G.S. § 14-16.7(a) for his Facebook posts, we “inter-
pret the language that [the General Assembly] chose ‘against the back-
ground of a profound national commitment to the principle that debate 
on public issues should be uninhibited, robust, and wide-open.’ ” Watts 
v. United States, 394 U.S. 705, 708 (1969) (quoting New York Times  
Co. v. Sullivan, 376 U.S. 254, 270 (1964)). The various cases which ex-
pound upon this principle convey a clear message that we must avoid a 
definition of the true threats exception to the First Amendment which 
sweeps too broadly. Unduly enlarging any categorical exception to the 
First Amendment “would have substantial costs in discouraging the un-
inhibited, robust, and wide-open debate that the First Amendment is 
intended to protect.” Rogers v. United States, 422 U.S. 35, 48 (1975) 
(Marshall, J., concurring) (extraneity omitted). Our examination and 
interpretation of the limited case law expressly addressing the true 
threats doctrine must respect and revere these fundamental First 
Amendment principles.

1.  The true threats exception

¶ 22  The Supreme Court of the United States first recognized the true 
threats exception to the First Amendment in Watts v. United States. In 
Watts, the defendant—an eighteen-year-old Black protestor—attended 
a rally at the Washington Monument, where he participated in a discus-
sion group about police brutality. 394 U.S. at 706. During this discussion, 
the defendant declared that 

I have already received my draft classification as 1-A 
and I have got to report for my physical this Monday 
coming. I am not going. If they ever make me carry 
a rifle the first man I want to get in my sights is 
[President Lyndon Baines Johnson].6 They are not 
going to make me kill my black brothers. 

6. The defendant in Watts referred to the President as “LBJ.”
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Id. (extraneity omitted) (emphasis added). Befitting the era, one mem-
ber of the discussion group was an investigator from the Army Counter 
Intelligence Corps. Id. The next day, the defendant was arrested by 
Secret Service agents. He was ultimately indicted and convicted under 
a federal statute which prohibited individuals from “knowingly and will-
fully . . . (making) any threat to take the life of or to inflict bodily harm 
upon the President of the United States[.]” Id. at 705.

¶ 23  Upon his appeal, the defendant argued that his statement “was a 
kind of very crude offensive method of stating a political opposition 
to the President” and was thus shielded by the First Amendment. Id. 
at 707. In a per curiam opinion, the preeminent forum agreed with the 
defendant and held that the First Amendment barred his conviction. 
The Supreme Court of the United States began by affirming that “[t]he 
Nation undoubtedly has a valid, even an overwhelming, interest in pro-
tecting the safety of its Chief Executive and in allowing him to perform 
his duties without interference from threats of physical violence.” Id. 
Notwithstanding this “overwhelming” interest, the high Court conclud-
ed that the challenged federal statute could only be applied consistently 
with First Amendment requirements if prosecutors could prove that the 
defendant made a “true threat” against the President. Id. at 708. In its 
opinion, the Supreme Court of the United States did not discuss the dif-
ference between a true threat and protected political hyperbole; instead, 
the high court simply concluded that “[t]aken in context, and regard-
ing the expressly conditional nature of the statement and the reaction  
of the listeners, we do not see how [the defendant’s statement] could be 
interpreted” as anything other than constitutionally protected political 
speech. Id.

¶ 24  The Watts decision contains three insights that are germane to our 
analysis in the instant case. First, Watts confirms that in defining and ap-
plying the true threats exception, a statute criminalizing speech “must 
be interpreted with the commands of the First Amendment clearly in 
mind.” Id. at 707. Second, Watts instructs us that even if a state’s interest 
in protecting its public officials is “overwhelming,” the First Amendment 
interest in protecting speakers who engage in controversial but consti-
tutionally permissible speech is even more substantial. Id. In every case 
interpreting the permissible scope of a statute “which makes criminal 
a form of true speech . . . [w]hat is a threat must be distinguished from 
what is constitutionally protected speech.” Id. Third, Watts provides 
that in order to determine whether a defendant’s particular statements 
contain a true threat, a court must consider (1) the context in which the 
statement was made, (2) the nature of the language the defendant de-
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ployed, and (3) the reaction of the listeners upon hearing the statement, 
although no single factor is dispositive. Id. at 708.

2.  True threats and subjective intent

¶ 25  The Supreme Court of the United States next directly considered the 
true threats exception to the First Amendment in Virginia v. Black, 538 
U.S. 343 (2003). In Black, the Supreme Court examined a Virginia statute 
criminalizing the act of burning a cross with “an intent to intimidate a 
person or group of persons.” Id. at 347. The case was before the high tri-
bunal by virtue of consolidated appeals from three defendants who were 
convicted under the enacted law for burning crosses: one who burned 
a cross during a Ku Klux Klan rally and two who attempted to burn a 
cross on the lawn of their Black neighbor. Id. at 348–50. The defendants 
challenged their convictions under the Virginia statute on two grounds. 
First, they argued that the statute was facially unconstitutional because 
it selectively discriminated against one specific type of speech—cross 
burning—on the basis of its “distinctive message,” in violation of the 
First Amendment as interpreted in R.A.V.7 Id. at 351. Second, the de-
fendants argued that a provision of the statute which made the act of 
cross burning prima facie evidence of a defendant’s intent to intimidate 
rendered the statute unconstitutional. Id. 

¶ 26  In a fractured set of opinions, a plurality of the Supreme Court of 
the United States rejected the defendants’ facial challenge but held that 
the prima facie evidence provision was unconstitutionally overbroad. 
After surveying the pervasive use of cross burnings as a tool for enforc-
ing racial oppression across the South, the plurality examined the First 
Amendment implications of Virginia’s statute. Id. at 357. The high court 
began with the fundamental principle that the First Amendment “or-
dinarily denies a State the power to prohibit dissemination of social, 
economic and political doctrine which a vast majority of its citizens be-
lieves to be false and fraught with evil consequence.” Id. at 358 (extra-
neity omitted) (quoting Whitney v. California, 274 U.S. 357, 374 (1927) 

7. In R.A.V., the Supreme Court of the United States held that the First Amendment’s 
general prohibition on content-based speech restrictions precludes a government from 
regulating speech “based on hostility—or favoritism—towards the underlying message ex-
pressed,” even when all of the regulated speech is contained within a broader category of 
proscribable speech. R.A.V. v. City of St. Paul, Minn., 505 U.S. 377, 386 (1992). Thus, while 
a government could prohibit certain forms of speech “because of their constitutionally 
proscribable content (obscenity, defamation, etc.),” a government could not prohibit only 
certain speech falling within one of the proscribable categories on the basis of something 
other than the feature which makes the expression proscribable in the first place. Id. at 
383–84 (“[T]he government may proscribe libel; but it may not make the further content 
discrimination of proscribing only libel critical of the government.”).
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(Brandeis, J., concurring)). The Supreme Court then acknowledged the 
existence of well-established categorical exceptions to this general rule, 
explaining that the First Amendment did not prevent the government 
from “regulat[ing] certain categories of expression” which are utterly 
lacking in constitutional value, including true threats. Id. 

“True threats” encompass those statements where the 
speaker means to communicate a serious expression 
of an intent to commit an act of unlawful violence to 
a particular individual or group of individuals. The 
speaker need not actually intend to carry out the 
threat. Rather, a prohibition on true threats protect[s] 
individuals from the fear of violence and from the 
disruption that fear engenders, in addition to protect-
ing people from the possibility that the threatened 
violence will occur. Intimidation in the constitution-
ally proscribable sense of the word is a type of true 
threat, where a speaker directs a threat to a person or 
group of persons with the intent of placing the victim 
in fear of bodily harm or death.

Id. at 359–60 (extraneity omitted). 

¶ 27  The plurality held that the First Amendment’s general prohibition on 
content-based discrimination did not prevent Virginia from singling out 
for regulation one “particularly virulent form of intimidation,” because 
“[u]nlike the statute at issue in R.A.V., the Virginia statute does not single 
out for opprobrium only that speech directed toward . . . specified disfa-
vored topics.” Id. at 362–63. This determination was based upon the plu-
rality’s rationale that it was acceptable for the government to target one 
subset of a broader category of proscribable speech—cross burning—
if the focus was motivated by characteristics which made the broader 
category of speech—true threats—proscribable in the first place. Id. at 
362 (“[T]he First Amendment permits content discrimination based on 
the very reasons why the particular class of speech at issue is proscrib-
able.”) (extraneity omitted). However, the plurality concluded that the 
“prima facie evidence provision . . . renders the statute unconstitutional” 
because it “permits the Commonwealth to arrest, prosecute, and convict 
a person based solely on the fact of cross burning itself.” Id. at 364–65.

¶ 28  While the scope, meaning, and influence of the Black plurality opin-
ion is debatable, it appears clear that Black authorizes the government 
to regulate a narrower subset of one category of constitutionally pro-
scribable speech without prohibiting all speech which falls within that 
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category, provided that the reason for targeting the subset of proscrib-
able speech is the feature which pushes the broader category outside  
of the ambit of the First Amendment. Similarly, it also appears clear that 
the State need not prove that a defendant intended to actually carry 
out an act of violence in order to obtain a conviction of the defendant 
for communicating a threat. However, it remains unclear, and hence, a 
matter of dispute in cases such as the present one, as to whether Black 
establishes that proof of a defendant’s subjective intent to threaten vio-
lence is a prerequisite to obtaining a constitutionally valid conviction 
under any criminal statute and in every possible circumstance. 

¶ 29  Defendant here argues that Black establishes such a constitutional 
rule that the government must prove a defendant’s subjective intent as 
an element of the charged crime, while the State contends, on the other 
hand, that the plurality’s reasoning was restricted to Virginia’s unique 
cross-burning statute. Both parties find support for their respective po-
sitions in cases from other jurisdictions interpreting Black. Compare 
Bagdasarian, 652 F.3d at 1116 (“The Court held in [Black] that under 
the First Amendment . . . [i]t is [ ] not sufficient that objective observ-
ers would reasonably perceive [a defendant’s] speech as a threat of in-
jury or death”) with United States v. White, 810 F.3d 212, 219 (4th Cir. 
2016) (reading Black as not disturbing its longstanding conclusion that 
“the Constitution [does not] require[ ] the Government to prove that a 
defendant subjectively intended the recipient of the communication to 
understand it as threatening” to prove a true threat). The Justices of 
the Supreme Court of the United States themselves appear to disagree 
about the interpretation of the plurality opinion in Black. Compare Perez  
v. Fla., 137 S. Ct. 853, 855 (2017) (Sotomayor, J., concurring in the denial 
of certiorari) (“[Watts and Black] strongly suggest that it is not enough 
that a reasonable person might have understood the words as a threat—
a jury must find that the speaker actually intended to convey a threat.”) 
with Elonis v. United States, 575 U.S. 723, 765 (2015) (Thomas, J., dis-
senting) (“The Court’s fractured opinion in Black . . . says little about 
whether an intent-to-threaten requirement is constitutionally mandated” 
in all cases). Both interpretations of Black are plausible. 

¶ 30  The parties first dispute the meaning of the plurality’s statement that 
“ ‘[t]rue threats encompass those statements where the speaker means 
to communicate a serious expression of an intent to commit an act 
of unlawful violence to a particular individual or group of individuals.” 
Black, 538 U.S. at 359 (emphasis added). Defendant construes this sen-
tence to mean that an individual communicates a true threat only when 
he or she speaks with the specific intent of threatening the listener. The 
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State interprets this sentence to mean that an individual communicates 
a true threat whenever the individual intentionally communicates any 
statement which objectively contains a “serious expression of an intent” 
to threaten, regardless of whether the individual specifically intended to 
threaten the listener. 

¶ 31  Defendant’s narrower interpretation strikes some balance between 
the First Amendment’s express safeguard of free speech and the govern-
ment’s necessary protection of society’s members from acts of violence. 
In our view, the most “natural reading” of the language in dispute “is that 
the speaker intends to convey everything following the phrase means 
to communicate, rather than just to convey words that someone else 
would interpret as a ‘serious expression of an intent to commit an act of 
unlawful violence.’ ” United States v. Heineman, 767 F.3d 970, 980 (10th 
Cir. 2014) (citation omitted); see also United States v. Cassel, 408 F.3d 
622, 631 (9th Cir. 2005) (“A natural reading of this language embraces 
not only the requirement that the communication itself be intentional, 
but also the requirement that the speaker intend for his language to 
threaten the victim.”) 

¶ 32  By contrast, the State’s argument that the plurality meant only 
that a speaker “must intend to make the forbidden communication” is 
broader and more direct. The State’s approach hinges solely upon the 
speaker’s volition, or lack thereof, in conveying the message, thus negat-
ing the need for a further probe into the speaker’s intent to execute the 
described act which may or may not result in an improper imposition 
upon the speaker’s First Amendment right to free speech. “If there is no 
requirement that the defendant intend the victim to feel threatened, it 
would be bizarre to argue that the defendant must still intend to carry 
out the threat.” Heineman, 767 F.3d 970, 980–81 (10th Cir. 2014). “The 
clear import of this definition is that only intentional threats are crimi-
nally punishable consistently with the First Amendment.” Cassel, 408 
F.3d at 631.

¶ 33  The parties next dispute the significance of the Supreme Court’s 
statement that “[i]ntimidation in the constitutionally proscribable sense 
of the word is a type of true threat, where a speaker directs a threat to a 
person or group of persons with the intent of placing the victim in fear 
of bodily harm or death.” Id. at 359 (emphasis added). Defendant asserts 
that this legal observation identifies the characteristic which transforms 
protected speech into a proscribable true threat: the speaker’s subjec-
tive intent to threaten. The State counters that this explanatory refer-
ence does nothing more than define a category of true threats—namely, 
intimidation—which is manifested when the speaker intends to threaten 
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the listener. Under this interpretation, the First Amendment does not 
necessarily require proof of the speaker’s subjective intent in every case 
involving threats. We regard Black to hold that a speaker’s subjective 
intent to threaten is the pivotal feature separating constitutionally pro-
tected speech from constitutionally proscribable true threats. 

3.  Applying subjective intent to the true threats exception

¶ 34  Under the First Amendment, the State may not punish an individual 
for speaking based upon the contents of the message communicated. 
This Court recognizes that there are limited exceptions to this principle, 
as the State is permitted to criminalize certain categories of expression 
which, by their very nature, lack constitutional value. However, these 
categories must have narrow parameters to ensure that the State does 
not target or dissuade constitutionally protected expression based upon 
the controversial nature of the speech. Statutes which criminalize pure 
speech but do not require any proof of the defendant’s intent may chill 
the utterance of protected speech by punishing morally innocent speak-
ers and inducing self-censorship. Based upon these conclusions, we de-
fine a true threat as an objectively threatening statement communicated 
by a party which possesses the subjective intent to threaten a listener or 
identifiable group. 

¶ 35  When an individual communicates a true threat, the First Amendment 
allows the State to punish the individual because a true threat is not “the 
type of speech [which is] indispensable to decision making in a democ-
racy.” First Nat. Bank of Bos. v. Bellotti, 435 U.S. 765, 777 (1978). A 
true threat stems from the opposite form of speech, in that it reflects 
an individual’s effort to settle political disputes by violence rather than 
deliberation. Shackelford v. Shirley, 948 F.2d 935, 938 (5th Cir. 1991)  
(“[E]xpression has special value only in the context of ‘dialogue’: . . . It is 
not plausible to uphold the right to use words as projectiles where no ex-
change of views is involved.”) (quoting L. Tribe, American Constitutional 
Law, § 12–8 at 836–37 (2d ed. 1988)). An individual who communicates 
a true threat hopes to influence public decision-making not through  
legitimate means—the painstaking work of convincing fellow citizens 
or political leaders to change their actions or views—but by “creat[ing] 
a pervasive fear in victims that they are a target of violence.” Black, 538 
U.S. at 360; see also Planned Parenthood of Columbia/Willamette, Inc. 
v. Am. Coal. of Life Activists, 290 F.3d 1058, 1086 (9th Cir. 2002) (ex-
plaining that when a defendant makes a true threat, it is “not staking out 
a position of debate but of threatened demise”).
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¶ 36  The true threats exception emanates from the recognition that cer-
tain speech acts “do[ ] not in any sense contribute to the values the first 
amendment was designed to advance,” Shackelford, 948 F.2d at 938, be-
cause these speech acts form “no essential part of any exposition of 
ideas.” Chaplinsky v. New Hampshire, 315 U.S. 568, 572 (1942). But it 
is inconsistent with the First Amendment to define the true threats cat-
egory so broadly as to discourage constitutionally valued speech. There 
is existent peril when courts are challenged to distinguish between 
protected speech and proscribable speech, for our legal forums cannot 
permit the government to impinge upon the “free trade in ideas[,] even”—
especially—“ideas that the overwhelming majority of people might find 
distasteful or discomforting.” Black, 538 U.S. at 358. We thus interpret all 
exceptions to the First Amendment as necessary but narrow departures 
from the “bedrock principle” that “the government may not prohibit the 
expression of an idea simply because society finds the idea itself offen-
sive or disagreeable.” Texas v. Johnson, 491 U.S. 397, 414 (1989).

¶ 37  The First Amendment interest in fostering speech is particularly 
substantial when, as in the present case, the speech in question is a mes-
sage critiquing the manner in which an elected official has chosen to 
carry out the position’s public duties. See Connick v. Myers, 461 U.S. 
138, 145 (1983) (“[S]peech on public issues occupies the highest rung of 
the hierarchy of First Amendment values, and is entitled to special pro-
tection.”) (extraneity omitted). The First Amendment’s protection of the 
right to criticize public officials safeguards our democracy by keeping 
elected representatives accountable to the people whom they serve. To 
ensure that this right can be vigorously and unreservedly exercised, the 
First Amendment constrains us to reject any interpretation of N.C.G.S. 
§ 14-16.7(a) which would “chill[ ] constitutionally protected political 
speech because of the possibility that the [State] will prosecute—and 
potentially convict—somebody engaging only in lawful political speech 
at the core of what the First Amendment is designed to protect.” Black, 
538 U.S. at 365. 

¶ 38  The State contends that the subjective intent requirement is “in-
consistent with the purposes of the true-threats exception to the First 
Amendment.” We fully agree that the true threats doctrine, like all cat-
egorical exceptions to the First Amendment, permits the State to crimi-
nalize speech which is “of such slight social value . . . that any benefit 
that may be derived from [it] is clearly outweighed by the social interest 
in order and morality.” R.A.V., 505 U.S. at 383. 

¶ 39  The State also submits that requiring prosecutors to establish a de-
fendant’s subjective intent will “hinder the State’s ability to protect its 
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citizens from unlawful threats of violence.” While we do not diminish the 
magnitude and legitimacy of the State’s concern, nonetheless its desire 
to totally eliminate the element of a defendant’s subjective intent must 
yield to the constitutional freedoms shielded by the First Amendment 
and recognized by the Supreme Court of the United States. In tandem 
with the preeminent tribunal’s precedent, our interpretation of the First 
Amendment prompts us to decline the State’s invitation to forsake a sub-
jective intent requirement. As in Watts, our recognition of the State’s 
“overwhelming[ ] interest in protecting the safety of its [public officers] 
and in allowing [them] to perform [their] duties without interference 
from threats of physical violence,” Watts, 394 U.S at 707, is no substitute 
for the First Amendment’s demand that we restrain the State from crimi-
nalizing protected expression.

¶ 40  Finally, the State argues that applying Watts and Black in a manner 
which requires the government to prove a defendant’s subjective intent 
“would throw the true-threats exception out of step with the rest of the 
First Amendment,” because other constitutionally proscribable catego-
ries of speech do not require proof of a defendant’s subjective intent or 
state of mind. This legal deduction is not a definitive declaration of the 
status of the law in this area.8 

¶ 41  Even if the State is correct in its assertion that there remain areas 
of First Amendment law where a speaker’s intent or state of mind is 
not central to the constitutional inquiry, our decision to require proof 
of subjective intent in the true threats context does not rise to a level of 
appellate law upheaval nor create any academic discord that does not 
already exist.

¶ 42  Based on the foregoing analysis, and consistent with our interpreta-
tion of the First Amendment and cited relevant precedents, we determine 
that the State is required to prove both an objective and a subjective ele-
ment in order to convict defendant under N.C.G.S. § 14-16.7(a).

B. Sufficiency of the evidence

¶ 43 [2] In determining whether the Court of Appeals erred in concluding 
that the State presented insufficient evidence to meet its burden on 

8. Although there is not a consensus, many scholars agree that the First Amendment 
generally requires at least some consideration of a defendant’s intent or state of mind 
when examining the permissible scope of civil or criminal liability for speech acts. See, 
e.g., Leslie Kendrick, Speech, Intent, and the Chilling Effect, 54 Wm. & Mary L. Rev. 1633, 
1641 (2013) (“The Supreme Court has recognized several categories of speech that the 
First Amendment does not protect, such as defamation, incitement, threats, obscenity, 
child pornography, fraud, and fighting words. . . . Virtually all of these categories are de-
fined by reference to the speaker’s state of mind.”).
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both the objective and subjective prongs, this Court must employ the 
elements previously discussed in order to determine if defendant com-
municated a true threat against District Attorney Welch. 

1.  Independent review

¶ 44  “[I]n cases raising First Amendment issues . . . an appellate court has 
an obligation to make an independent examination of the whole record 
in order to make sure that the judgment does not constitute a forbid-
den intrusion on the field of free expression.” Bose Corp. v. Consumers 
Union of U.S., Inc., 466 U.S. 485, 499 (1984) (extraneity omitted). This 
obligation supplements rather than supplants the analysis that we typi-
cally utilize when reviewing a trial court’s decision. In the context of a  
libel suit, this Court has explained that independent whole record re-
view is not “inherently inconsistent with the principle that a court, on a 
motion for directed verdict or [judgment notwithstanding the verdict], 
must determine whether the evidence, taken in the light most favor-
able to the non-moving party, is sufficient as a matter of law to be 
submitted to the jury.” Desmond v. News and Observer Publ’g Co., 
375 N.C. 21, 44, n.16 (2020) (extraneity omitted). The same principle is 
applicable in matters in which we examine a trial court’s decision to 
deny a defendant’s motion to dismiss in a criminal case.

¶ 45  Independent whole record review does not empower an appellate 
court to ignore a trial court’s factual determinations. In this regard, an 
appellate court is not entitled to “make its own findings of fact and cred-
ibility determinations, or overrule those of the trier of fact.” Desmond, 
375 N.C. at 44, n.16. To the extent that the Court of Appeals failed to 
“defer[ ] to the jury’s findings on . . . historical facts [and] credibility 
determinations,” United States v. Hanna, 293 F.3d 1080, 1088 (9th Cir. 
2002), the State is correct regarding the basic introductory determina-
tions that the Court of Appeals erred in its application of independent 
whole record review. 

¶ 46  This error can be illustrated by considering the words at issue in 
this case. Some of the most strident language employed by defendant 
in his criticism of the elected district attorney, which defendant read-
ily admitted that defendant posted on his social media page, included  
these statements:

• I hope those that are friends with her [the elected 
district attorney] share my post because she will 
be the first to go, period and point made.

• When the deputy ask me is it worth it. I would 
say with a Shotgun Pointed at him and a ar15 in 
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the other arm was it worth to him? Who cares 
what happens to the person I meet at the door. 
I’m sure he won’t. I would open every gun I have. 
. . . Death to our so called judicial system . . . .

• This is how politics works. That’s why my harsh 
words to her and any other that will Listen and 
share it To her [social media] page.

• If that [vigilante justice] what it takes [ ].9 I will 
give them both [the elected district attorney and 
“any other that will Listen”]10 the [mountain] 
justice they deserve. . . . If our head prosecutor 
won’t do anything then the death to her as well. 
Yea I said it. Now raid my house for communicat-
ing threats and see what they meet. . . .

• It can start at my house. Hell this has to start 
somewhere. If the courts won’t do it as have 
been proven. Then yes it Is up to the people to 
administer justice! I’m always game to do so. 
They make new ammo everyday! 

• It is time for old Time mtn justice! Yes [ ] I said it. 
Now let Them knock on my door.

¶ 47  While all of defendant’s words may be political hyperbole, and 
hence, protected speech, defendant’s social media utterances do not 
represent mere political hyperbole as a matter of law. Defendant’s state-
ments should not be read in isolation and are more properly considered 
in context; therefore, when viewed in the light most favorable to the 
State, these statements would potentially be reasonably regarded by a 
jury as constituting a true threat to inflict serious bodily injury upon 
or to kill the elected district attorney. Defendant’s multiple uses of the 
word “death” in direct reference to the elected district attorney and the 
judicial system in which she was serving, defendant’s favorable recep-
tion to the exercise of “vigilante justice” and “old time mountain justice” 
for those individuals who are a part of the court system, defendant’s 
numerous representations of his willingness to utilize firearms to ac-
complish his manifesto, defendant’s several expressions of bravado  

9. The word “that” was utilized by defendant in lieu of the phrase “vigilante justice” 
in response to an observer’s social media post who used the phrase “vigilante justice” in 
supporting defendant’s views.

10. The reference to “both” made by defendant was included in the next social media 
post which followed a social media post by him regarding two different persons: “. . . her 
and any other that will Listen . . . .”
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concerning his commitment to employ firearms against any representa-
tive of the criminal justice system, and defendant’s repeated expression 
of the hope that the elected district attorney would become aware of 
defendant’s social media posts all combine to warrant consideration by 
a jury as to whether defendant has issued a true threat to inflict serious 
bodily injury upon or to kill the elected district attorney.

¶ 48  Because the question of whether the State presented substantial 
evidence of each essential element of the offense charged so as to sur-
vive defendant’s motion to dismiss is a question of law, we review a trial 
court’s denial of a defendant’s motion to dismiss de novo. State v. Blagg, 
377 N.C. 482, 2021-NCSC-66, ¶ 10. In contrast, in ruling on a defendant’s 
motion to dismiss, the trial court itself 

need determine only whether there is substantial evi-
dence of each essential element of the crime and that 
the defendant is the perpetrator. Substantial evidence 
is the amount necessary to persuade a rational juror 
to accept a conclusion. In evaluating the sufficiency 
of the evidence to support a criminal conviction, the 
evidence must be considered in the light most favor-
able to the State; the State is entitled to every rea-
sonable intendment and every reasonable inference 
to be drawn therefrom. In other words, if the record 
developed at trial contains substantial evidence, 
whether direct or circumstantial, or a combination, 
to support a finding that the offense charged has been 
committed and that the defendant committed it, the 
case is for the jury and the motion to dismiss should 
be denied.

State v. Golder, 374 N.C. 238, 249–50 (2020) (extraneity omitted). 

¶ 49  Justice Earls, our learned colleague who concurs in part and dissents 
in part with our opinion, views our determination of the correctness of 
the trial court’s decision to deny defendant’s motion to dismiss based 
upon the State’s presentation of substantial evidence of the charged of-
fense as an exercise of speculation on our part which reaches a con-
clusion which she opines that the evidence does not support. However, 
not only have we refrained from drawing such factual conclusions from 
the evidence, but we have observed the well-established principle that  
“[t]he jury’s role is to weigh evidence, assess witness credibility, as-
sign probative value to the evidence and testimony, and determine what 
the evidence proves or fails to prove.” State v. Moore, 366 N.C. 100, 108 
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(2012) (emphasis added). Therefore, a jury is required to have the oppor-
tunity to fulfill these responsibilities in the present case upon remand. 

¶ 50  The bar to survive a defendant’s motion to dismiss for insufficiency 
of the evidence is low, such that “[i]t is sometimes difficult to distinguish 
between evidence sufficient to carry a case to the jury, and a mere scin-
tilla, which only raises a suspicion or possibility of the fact in issue.” 
State v. Earnhardt, 307 N.C. 62, 66 (1982) (quoting State v. Johnson, 
199 N.C. 429, 431 (1930)). However, “if there be any evidence tending 
to prove the fact in issue, or which reasonably conduces to its conclu-
sion as a fairly logical and legitimate deduction, and not merely such 
as raises a suspicion or conjecture in regard to it, the case should be 
submitted to the jury.” Id. (emphasis added) (quoting Johnson, 199 N.C. 
at 431); see also State v. Butler, 356 N.C. 141, 145 (2002) (“To be substan-
tial, the evidence need not be irrefutable or uncontroverted; it need only 
be such as would satisfy a reasonable mind as being ‘adequate to sup-
port a conclusion.’ ” (quoting State v. Lucas, 353 N.C. 568, 581 (2001))). 
When considering a motion to dismiss for insufficiency of the evidence 
a trial court “should not be concerned with the weight of the evidence.” 
Earnhardt, 307 N.C. at 67.

¶ 51  This oft-cited precedent reveals the great deference which our 
courts, whether at the trial or appellate level, must give to the vital role 
of the citizens of our state’s local communities who are selected to serve 
as jurors.11 “Once the [trial] court decides that a reasonable inference 
of defendant’s guilt may be drawn from the circumstances, then it is for 
the jury to decide whether the facts, taken singly or in combination, sat-
isfy it beyond a reasonable doubt that the defendant is actually guilty.” 
State v. Fritsch, 351 N.C. 373, 379 (2000) (emphasis added) (extraneity 
omitted). For this reason, “[i]n borderline or close cases, our courts have 
consistently expressed a preference for submitting issues to the jury.” 
State v. Yisrael, 255 N.C. App. 184 (2017), aff’d per curiam, 371 N.C. 108 
(2018); see also State v. Blagg, 377 N.C. 482, 2021-NCSC-66, ¶ 12.

¶ 52  In applying the cited case law to the present case, it is clear that the 
duty of the trial court was to determine whether there was substantial 
evidence of the criminal offense of a threat against a court officer and 
substantial evidence that defendant was the perpetrator of the offense, 
as the trial court considered the evidence in the light most favorable to 

11. A role of the jury is “to act as the voice and conscience of the community . . . [and] 
to temper the harshness of the law with the ‘commonsense judgment of the community.’ ”  
State v. Scott, 314 N.C. 309, 311–12 (1985) (quoting Taylor v. Louisiana, 419 U.S. 522,  
530 (1975)).
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the State in order to ascertain if defendant’s motion to dismiss should 
be allowed or denied. Since there was no dispute that defendant created 
the social media posts at issue, and since these messages of defendant 
constitute substantial evidence of a threat against the elected district at-
torney when this evidence is viewed in the context of the State’s entitle-
ment to every reasonable intendment and inference to be taken from it, 
we therefore determine that our legal precedent has firmly established 
that defendant’s motion to dismiss was correctly denied and that the 
case should have been considered by the jury. Once this modest stan-
dard of evidence was satisfied by the State, then a jury composed of 
defendant’s neighboring citizens should have had the opportunity to de-
termine if defendant had made a true threat to the local district attorney.

¶ 53  In acknowledging the State’s concession that defendant’s convic-
tion must be vacated because of the trial court’s error in failing to prop-
erly instruct the jury concerning the operation of the First Amendment, 
the sole issue for this Court to determine is whether to remand the 
matter to the trial court for, after vacating the trial court’s judgment 
rendered pursuant to the conviction, entry of a judgment of acquittal or 
a new trial. Because, as we have discussed above, the facts presented 
by the State could have allowed a reasonable jury to conclude defen-
dant uttered a true threat, a properly instructed jury must be allowed 
to consider this question.

¶ 54  Accordingly, while we agree with the Court of Appeals’ decision 
to vacate defendant’s conviction, there remain factual questions for a 
properly instructed jury to determine. Therefore, we reverse the Court 
of Appeals opinion that remands this case to the trial court for entry 
of a judgment of acquittal, and instead we remand the case to the trial 
court for a new trial in order to permit a jury composed of defendant’s 
peers to determine whether defendant committed the criminal offense 
of making a threat to inflict serious bodily injury upon or to kill a court 
officer because of the exercise of that officer’s duties, in violation of 
N.C.G.S. § 14-16.7. 

REVERSED AND REMANDED.

Justice EARLS concurring in part, dissenting in part. 

¶ 55  I concur in the portion of the majority opinion holding that, to con-
vict a defendant under N.C.G.S. § 14-16.7(a), the First Amendment re-
quires the State to prove both that the defendant has communicated 
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a message that a reasonable observer would understand to contain a 
threat of violence and that the defendant communicated the message 
with the subjective intent to threaten an individual or identifiable group. 
I write separately on this issue to offer two additional observations. 
First, the common law principles articulated in Elonis v. United States, 
575 U.S. 723 (2015) bolster the majority’s conclusion that a true threat 
requires proof of the speaker’s subjective intent to threaten. Second, it is 
important to recognize the tension inherent in the true threats doctrine 
in light of the First Amendment’s broader purpose of fostering the condi-
tions for democratic self-governance. 

¶ 56  However, I respectfully dissent from the majority’s conclusion that 
the State’s evidence in this case was sufficient to withstand Taylor’s mo-
tion to dismiss. An objectively reasonable observer viewing Taylor’s 
Facebook posts in their full context could not understand his messages 
to contain a serious intention to inflict bodily harm on District Attorney 
Welch. Further, even if the State had satisfied the objective element, 
there is insufficient evidence to support the conclusion that Taylor sub-
jectively intended to threaten District Attorney Welch with violence. The 
majority’s decision to hold otherwise reflects a misapplication of the 
independent review standard which is inconsistent with the assiduous 
protection of free expression the First Amendment demands.

I.  Common law principles support the conclusion that  
attaching criminal liability to purportedly threatening speech 

requires consideration of the speaker’s subjective intent.

¶ 57  In Elonis v. United States, 575 U.S. 723 (2015), the United States 
Supreme Court considered a defendant’s challenge to his conviction 
under a federal statute criminalizing the act of communicating threats 
across state lines. In his argument to this Court, Taylor invoked Elonis 
for the proposition that to comport with the First Amendment, criminal 
statutes targeting pure speech must be construed to incorporate a height-
ened mens rea requirement. The State argued that because Elonis was 
decided solely on statutory interpretation grounds, the decision was en-
tirely irrelevant. However, the common law principles Elonis was based 
on are especially salient in the First Amendment context and support the 
conclusion that statutes proscribing pure speech must be interpreted to 
incorporate a heightened mens rea requirement.

¶ 58  The defendant in Elonis posted “self-styled ‘rap’ lyrics,” poems, 
and photographs with “graphically violent language and imagery” on 
Facebook. Id. at 726–27. Some of the language and imagery was directed 
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at the defendant’s employer. Id. Other posts contained “crude, degrad-
ing, and violent material about [the defendant’s] soon-to-be ex-wife,”  
including a post asking if the protective order his wife had obtained was 
“thick enough to stop a bullet.” Id. at 727–30. In the same post, the defen-
dant claimed he possessed “enough explosives to take care of the State 
Police and the Sheriff’s Department.” Id. Another post read, “[e]nough 
elementary schools in a ten mile radius to initiate the most heinous 
school shooting ever imagined And hell hath no fury like a crazy man in 
a Kindergarten class The only question is . . . which one?” Id. at 729. The 
defendant invoked his “freedom of speech” under the First Amendment 
and asserted his messages were protected as artistic expression. Id. 

¶ 59  Despite his disclaimers, the defendant in Elonis was indicted for 
“making threats to injure patrons and employees of the park, his es-
tranged wife, police officers, a kindergarten class, and an FBI agent, all 
in violation of 18 U.S.C. § 875(c).” Id. at 731. As written, this federal stat-
ute applied to anyone who “transmit[ted] in interstate or foreign com-
merce any communication containing . . . any threat to injure the person 
of another.” Id. at 732. At trial, the defendant requested a jury instruc-
tion stating that in order to convict him under 18 U.S.C. § 875(c), “the 
government must prove that he intended to communicate a true threat.” 
Id. at 731. The government countered that “it was irrelevant whether 
[the defendant] intended the postings to be threats.” Id. at 732. The trial 
court agreed with the government, the instruction was not given, and 
the defendant was convicted. Id. The Third Circuit affirmed, concluding 
that “the intent required by [18 U.S.C. § 875(c)] is only the intent to com-
municate words that the defendant understands, and that a reasonable 
person would view as a threat.” Id. at 732. 

¶ 60  In an opinion authored by Chief Justice Roberts, the United States 
Supreme Court reversed. According to the majority, although 18 U.S.C. 
§ 875(c) “does not indicate whether the defendant must intend that his 
communication contain a threat,” Congress’s failure to “specify any 
required mental state . . . does not mean that none exists.” Id. at 734. 
Instead, the majority invoked the longstanding “rule of construction” 
that criminal statutes should be interpreted to “include broadly appli-
cable scienter requirements, even where the statute by its terms does 
not contain them.” Id. (citing United States v. X–Citement Video, Inc., 
513 U.S. 64, 70 (1994)). In the majority’s view, under 18 U.S.C. § 875(c), 
“the crucial element separating legal innocence from wrongful conduct 
is the threatening nature of the communication.” Id. at 737 (cleaned up). 
Applying its own rule of statutory construction, the majority read 18 
U.S.C. § 875(c) as incorporating a requirement that the defendant be at 
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least reckless with regards to the possibility that the “contents of” the 
communicated message contained a threat.1 Id. at 740. 

¶ 61  In justifying the statutory presumption it was invoking, the Elonis 
majority explained “that a defendant generally must know the facts that 
make his conduct fit the definition of the offense, even if he does not 
know that those facts give rise to a crime.” Id. at 735 (cleaned up). That 
is, a defendant must know he is engaging in the type of conduct that is 
criminalized (in the defendant’s case, communicating a threat), even if 
he or she does not know that the conduct gives rise to criminal liability. 
See X-Citement Video, Inc., 513 U.S. at 72, n.3 (“Criminal intent serves 
to separate those who understand the wrongful nature of their act from 
those who do not, but [intent] does not require knowledge of the precise 
consequences that may flow from that act once aware that the act is 
wrongful.”). This logic reflects a “basic principle underlying the com-
mon law, namely, the importance of showing what Blackstone called ‘a 
vicious will.’ ” Rehaif v. United States, 139 S.Ct. 2191, 2196 (2019) (quot-
ing 4 W. Blackstone, Commentaries on the Laws of England 21 (1769)). 
Accordingly, most criminal offenses incorporate a scienter requirement 
to distinguish between the “morally culpable” defendant who chooses 
to engage in wrongful conduct and the defendant whose “otherwise in-
nocent conduct” happens to be criminal. Elonis, 575 U.S. at 745 (Alito, 
J., concurring in part, dissenting in part); see also Rehaif, 139 S. Ct. at 
2196 (“The cases in which we have emphasized scienter’s importance in 
separating wrongful from innocent acts are legion.”).

¶ 62  The need to distinguish between culpable and innocent conduct is 
heightened when a statute criminalizes pure speech. Pure speech can-
not ordinarily be made criminal based solely upon the message the 
speaker conveys. That is a core First Amendment premise. To the extent 
there are recognized exceptions to this baseline rule, it is never the act 
of speaking alone that statutes like N.C.G.S. § 14-16.7(a) criminalize. It 
is the act of speaking a particular kind of message which, by its very na-
ture, removes the speech from the First Amendment’s ambit. The State 
is allowed to convert an act which is ordinarily non-criminal—an act 
which individuals ordinarily possess a hallowed constitutional right to 
engage in—into criminal conduct solely because of the substance of the 
message communicated. An intent requirement helps ensure that only 
those individuals who are morally culpable are criminally punished. 

1. The majority vacated the defendant’s conviction and remanded the case without 
deciding whether that scienter requirement could be satisfied by a showing of recklessness 
alone, or if the government was required to prove a defendant possessed actual knowledge 
that the message he or she communicated contained a threat. Elonis, 575 U.S. at 742.
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¶ 63  At the same time, when a criminal statute implicates the First 
Amendment, the presumption in favor of a heightened mens rea require-
ment also helps ensure that the First Amendment protections enjoyed by 
all individuals remain vibrant. In his partial concurrence, Justice Alito 
acknowledged this interaction between criminal scienter requirements 
and First Amendment protections, noting the argument that defining a 
threats statute in a manner “not limited to threats made with the intent 
to harm[ ] will chill statements that do not qualify as true threats, e.g., 
statements that may be literally threatening but are plainly not meant 
to be taken seriously.” Elonis, 575 U.S. at 748 (Alito, J., concurring in 
part, dissenting in part). In Justice Alito’s view, “[r]equiring proof of reck-
lessness” would strike a sufficient balance between providing “adequate 
breathing space” for the exercise of First Amendment rights and prevent-
ing the conversion of “hurtful, valueless threats into protected speech.” 
Id. The concerns Justice Alito identified have both common law and First 
Amendment dimensions. There is a risk that individuals will lack notice 
that certain speech acts could subject them to criminal punishment, and 
a risk that individuals will engage in self-censorship to avoid treading 
past the inchoate boundaries of an expansive criminal statute targeting 
speech. An intent requirement helps ensure that all individuals can de-
tect the boundary between protected and proscribable speech. 

¶ 64  The principles at issue in Elonis, though couched in the common 
law, have purchase in the First Amendment context. In my view, these 
principles strongly imply that it would be impermissible to punish Taylor 
if he did not act with at least reckless disregard towards the possibil-
ity that he was communicating a threat of violence to District Attorney 
Welch. Without some scienter requirement, Taylor could be convicted 
even if he were unaware he had engaged in the type of conduct N.C.G.S. 
§ 14-16.7(a) criminalizes. Such a conviction would offend both common 
law and First Amendment principles. Accordingly, I believe Elonis lends 
further support and important context to the majority’s conclusion that 
true threats require proof of the speaker’s subjective intent.

II. A true threat is speech without constitutional value, but the 
proliferation of true threats has constitutional salience.

¶ 65  The relevant precedents and First Amendment principles require  
the State to prove Taylor’s subjective intent to threaten. Nevertheless, the 
scope of the true threats doctrine must not be too narrow because true 
threats can practically undermine the values of freedom of speech and 
civic engagement that the First Amendment serves. 

¶ 66  One of the principal justifications for permitting the State to pun-
ish true threats is its interest in “protecting individuals from the fear of  
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violence, from the disruption that fear engenders, and from the possibil-
ity that the threatened violence will occur.” R.A.V. v. City of St. Paul, 
505 U.S. 377, 388 (1992). As R.A.V. indicates, true threats may be regu-
lated at least in part because of the reaction they engender in the indi-
vidual recipients of these threats and in the broader community. The 
State’s interest in preventing that fear is not just a practical matter of 
public safety. The reaction of recipients and the broader community to 
true threats is of significant concern because the proliferation of true 
threats undermines that which the First Amendment aspires to “grow[ ] 
and preserv[e],” our system of “democratic self-governance.” McDonald  
v. Smith, 472 U.S. 479, 489 (1985) (Brennan J., concurring).

¶ 67  If the cost of participating in public life is to be bombarded with seri-
ous threats of violence towards one’s self and family, many people will 
choose to forego contributing their voices to the “free exchange [that] 
facilitates an informed public opinion, which, when transmitted to law-
makers, helps produce laws that reflect the People’s will.” Mahanoy Area 
Sch. Dist. v. B. L. by & through Levy, 141 S. Ct. 2038, 2046 (2021); see 
also Planned Parenthood of Columbia/Willamette, Inc., 290 F.3d at 1086 
(concluding that it “turns the First Amendment on its head” to protect 
threats of violence because after being subjected to such a threat, victims 
“can no longer participate in the debate” about a controversial issue). 
This degrades the “marketplace of ideas” upon which “[o]ur representa-
tive democracy” depends. Id. As a result, the public will be left without 
the benefit of “information [which] is a precondition for public debate, 
which, in turn, is a precondition for democratic self-governance.” Hum. 
Life of Washington Inc. v. Brumsickle, 624 F.3d 990, 1022 (9th Cir. 2010).

¶ 68  But true threats do more than dissuade others from contributing to 
the “marketplace of ideas.” True threats interfere with the exercise of  
all the “cognate rights” and “indispensable democratic freedoms secured 
by the First Amendment.” Thomas v. Collins, 323 U.S. 516, 530 (1945). 
When true threats proliferate, the attendant fear of imminent violence 
deters individuals from participating in the institutions, processes, and 
everyday interactions through which Americans endeavor to shape the 
course of collective life. Faced with the threat of retributory violence, in-
dividuals may choose to forego exercising their rights to associate with 
like-minded citizens, to publicly assemble in protest or support of exist-
ing policies, to petition their government and public officials, or to pub-
lish their views for widespread distribution. Because it is the exercise 
of these rights which “protect and nurture the sort of active citizenship 
and collective action that have been the lifeblood of our system of gov-
ernment since its founding,” Ashutosh Bhagwat, The Democratic First 



618 IN THE SUPREME COURT

STATE v. TAYLOR

[379 N.C. 589, 2021-NCSC-164]

Amendment, 1098 Nw. U. L. Rev. 1097, 1123 (2016), the proliferation of 
true threats is a danger to the vitality of our democracy.  

¶ 69  True threats represent a particular First Amendment problem be-
cause of the ways the specter of violence warps the processes from 
which our government derives its legitimacy. Our nation’s and our state’s 
own history reveal how threats of violence and actual violence have kept 
people from exercising democratic rights they formally enjoyed. See, 
e.g., David Zucchino, Wilmington’s Lie: The Murderous Coup of 1898 
and the Rise of White Supremacy, Atlantic Monthly Press (2020). If our 
First Amendment doctrines foster the proliferation of threats which 
make the reasonable fear of imminent violence a pervasive feature of 
political life, the First Amendment loses its point. R.A.V. also highlighted 
the concern that allowing threats of violence to go unpunished would 
contribute to real-world violence. A First Amendment which fosters po-
litical violence is self-defeating, because a society which settles political 
disputes by resorting to violence—or a society which is forced to settle 
political disputes in the looming shadow of violence—cannot function 
as a self-governing democracy.

¶ 70  These realities highlight the risk that an overly narrow definition of 
what constitutes a true threat will lend a cloak of legitimacy to meth-
ods of achieving political change that are antithetical to everything the  
First Amendment stands for. At the same time, we must consider  
the First Amendment’s paramount interest in fostering the free exchange 
of ideas, and the immense value to our system of governance that this free 
exchange provides. Cf. United States v. Caldwell, 408 U.S. 665, 720–21,  
(1972) (“[T]he wideopen and robust dissemination of ideas and counter-
thought . . . is essential to the success of intelligent self-government.”) 
(Douglas, J., dissenting). This interest may seem remote when the speech 
at issue appears to most who encounter it to be crude, caustic, or fantas-
tical, but our system functions best when citizens are “active, collective, 
disrespectful, and even sometimes incendiary.” Bhagwat at 1123; see also 
John Doe No. 1 v. Reed, 561 U.S. 186, 228 (2010) (“[H]arsh criticism, short 
of unlawful action, is a price our people have traditionally been willing to 
pay for self-governance.”) (Scalia, J., concurring). 

¶ 71  Ultimately, this case is not about the State’s authority to punish 
individuals who make true threats. That authority is uncontroverted. 
Instead, this case is about distinguishing protected from proscribable 
speech. While I recognize that the purposes the First Amendment serves 
require vigorous enforcement of statutes like N.C.G.S. § 14-16.7(a), the 
majority has appropriately defined the scope of the true threats doctrine. 
To prove a true threat, the State must prove both that the statement in 
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question contained an objective threat of violence and that the defen-
dant intended to communicate a threatening message.2 Thus, I concur 
fully in Part II of the majority opinion.

III.  The State presented insufficient evidence to support the 
conclusion that Mr. Taylor communicated a true threat.

¶ 72  Although the majority correctly defines what constitutes a true 
threat, the majority falters when tasked with applying its definition to 
the facts of this case. Despite reciting the proper standard of review, the 
majority does not actually conduct the requisite independent review of 
Taylor’s conviction. 

¶ 73  As the United States Supreme Court has explained, when a defen-
dant’s conviction potentially violates the First Amendment, “an appel-
late court has an obligation to make an independent examination of the 
whole record in order to make sure that the judgment does not consti-
tute a forbidden intrusion on the field of free expression.” Bose Corp.  
v. Consumers Union of U.S., Inc., 466 U.S. 485, 499 (1984). The ma-
jority is correct that independent review “supplements rather than 
supplants” the trial court’s role as a factfinder, in that we defer to the 
jury’s findings on historical facts and its credibility determinations. In 
general, when reviewing pure questions of fact, we take the evidence 
in the light most favorable to the party opposing the motion to dismiss 
on all factual issues. State v. Mason, 336 N.C. 595, 597, 444 S.E.2d 169, 
169 (1994) (“In determining whether evidence is sufficient to survive a 
motion to dismiss, the evidence is considered in the light most favorable 
to the State. If there is a conflict in the evidence, the resolution of the 
conflict is for the jury.”). As we indicated in Desmond, the same should 
hold true when an appellate court applies independent review. Desmond  
v. News & Observer Publ’g Co., 375 N.C. 21, 45, n.17, reh’g denied, 376 

2. Practically speaking, it is worth noting that in many cases, it is unlikely that a 
defendant who has conveyed a clear and unambiguous threat will be able to successful-
ly argue they did not intend to do so. See Pope v. Illinois, 481 U.S. 497, 503 (1987) (“In 
many cases, the predicate facts conclusively establish intent, so that no rational jury could 
find that the defendant committed the relevant criminal act but did not intend to cause 
injury.”). In this context, when a communication is so “unequivocal, unconditional, im-
mediate and specific as to the person threatened, as to convey a gravity of purpose and 
imminent prospect of execution,” then a defendant who understands the meaning of the 
words deployed will have a difficult time disputing the reasonable inference that he or she 
intended to place the listener in fear of imminent bodily harm. United States v. Kelner, 
534 F.2d 1020, 1027 (2d Cir. 1976); see also United States v. Maxton, 940 F.2d 103, 106 (4th 
Cir. 1991) (“[M]ost of the time [a defendant’s] intent [to threaten] can be gleaned from the 
very nature of the words used in the communication; extrinsic evidence to prove an intent 
to threaten should only be necessary when the threatening nature of the communication  
is ambiguous.”).
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N.C. 535 (2020). (“We emphasize that our discussion of the evidence in 
this case is a reflection of the record as viewed in the light most favor-
able to plaintiff and summarizes what the jury could permissibly have 
found as fact.”); Cf. Veilleux v. Nat’l Broad. Co., 206 F.3d 92, 107 (1st 
Cir. 2000) (explaining that when conducting independent review in a 
case implicating the First Amendment, “[p]urely factual determinations, 
particularly those involving the credibility of witnesses, remain best ad-
dressed by the factfinder, and are subject to the usual, more deferential 
standard of review.”). 

¶ 74  But the questions of whether Taylor’s statements contained an ob-
jective threat of violence and whether he possessed an intent to threaten 
are mixed questions of constitutional law and fact. Cf. Butt v. State, 2017 
UT 33, ¶ 29 (“The First Amendment defense at issue involves a mixed 
determination of law and fact.”). On questions of constitutional law, our 
review is “plenary.” Veilleux, 206 F.3d at 106. The majority collapses this 
distinction. The appellate court must take the evidence in the light most 
favorable to the State only with respect to disputed factual issues. For 
example, the parties dispute whether District Attorney Welch’s actions 
after being notified of Taylor’s posts evinced serious fear that reflected 
her contemporaneous belief that Taylor would try to harm her. On this 
issue, where there is evidence in the record supporting the State’s po-
sition including District Attorney Welch’s testimony, we must presume 
that she did in fact fear for her personal safety and consider that fact 
to the extent it is illustrative in the First Amendment analysis. Similarly, 
the parties dispute whether Taylor wanted District Attorney Welch to 
see his Facebook posts. Again, because there is evidence in the record 
supporting the State’s assertion that Taylor did want District Attorney 
Welch to become aware of his statement, we must adopt that fact at this 
stage of the proceedings.

¶ 75  However, this Court has a “constitutional responsibility” to decide 
the ultimate question of whether the First Amendment permits Taylor to 
be convicted for violating N.C.G.S. § 14-16.7(a) on these facts. Bose Corp., 
466 U.S. at 501. (“[T]he rule of independent review assigns to judges a 
constitutional responsibility that cannot be delegated to the trier of fact, 
whether the factfinding function be performed in the particular case by a 
jury or by a trial judge.”). Even if the defendant has been found guilty of 
violating a statute criminalizing potentially protected First Amendment 
activities, “our obligation is to make an independent examination of the 
whole record, so as to assure ourselves that th[is] judgment does not 
constitute a forbidden intrusion on the field of free expression.” Hurley 
v. Irish-Am. Gay, Lesbian & Bisexual Grp. Of Bos., 515 U.S. 557, 567–68 
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(1995) (cleaned up); see also Veilleux, 206 F.3d at 106 (“Deference to the 
jury is muted, however, when free speech is implicated . . . . Appellate 
courts—especially but not only the Supreme Court—have been as-
signed this obligation in order to safeguard precious First Amendment 
liberties.”). Our task is not, as the majority frames it, to decide if Taylor’s 
“statements would potentially be reasonably regarded by a jury as con-
stituting a true threat.” Our task is to decide if, taking the evidence on 
disputed factual issues in the light most favorable to the State, the jury 
could permissibly conclude that Taylor’s Facebook posts contained a 
true threat consistent with applicable First Amendment principles. See 
Desmond, 375 N.C. at 44, n.16 (explaining that the goal of independent 
review in a libel case is “to ascertain whether the record can permis-
sibly and constitutionally support a finding of actual malice”). By treat-
ing Taylor’s appeal as no different than any criminal defendant’s appeal 
from a trial court’s motion to dismiss, the majority eschews an obliga-
tion we are not entitled to ignore.

¶ 76  If, as the majority claims, “[t]he bar to survive a defendant’s mo-
tion to dismiss for insufficiency of the evidence is low,” then there is 
very little to prevent the State from charging any individual who makes 
controversial or distasteful statements under N.C.G.S. § 14-16.7(a) and 
bringing the case to trial.3 True, the defendant may ultimately prevail 
and be found not guilty. But the prospect of facing a lengthy, expensive 
trial is itself a deterrent to the free exercise of First Amendment rights. 
Cf. Farah v. Esquire Mag., 736 F.3d 528, 534 (D.C. Cir. 2013) (“[S]um-
mary proceedings are essential in the First Amendment area because if 
a suit entails long and expensive litigation, then the protective purpose 
of the First Amendment is thwarted even if the defendant ultimately 
prevails.”) (cleaned up). Taylor has been defending himself in this case 
for over five years and faces the prospect of still more litigation should 
the State choose to try him again. The practical effect of the majority’s 
failure to properly construe and apply the independent review standard 
will be precisely the outcome the majority claims the First Amendment 
compels us to avoid, the chilling of constitutionally protected speech.

3. In fact, on appellate review of a trial court’s denial of a defendant’s motion to 
dismiss, “the reviewing court must determine whether there is substantial evidence of 
each essential element of the offense and substantial evidence that the defendant was 
the perpetrator of the offense.” State v. Smith, 307 N.C. 516, 518 (1983). The majority’s 
formulation that the “bar . . . is low” appears to conflate the probable cause necessary to 
sustain an indictment with the substantial evidence necessary to survive a motion to dis-
miss. Logically, these two standards cannot be the same—if they were, there would be no 
point in allowing a defendant to file a motion to dismiss for insufficient evidence.
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¶ 77  Properly applying independent review, the State has failed to pres-
ent substantial evidence to sustain Taylor’s conviction on either the ob-
jective or subjective elements of the true threats doctrine. 

1.  The objective element

¶ 78  Although the majority claims it is assessing Taylor’s statements in 
their full context, the majority instead isolates snippets of “strident lan-
guage” which it concludes “do not represent mere political hyperbole 
as a matter of law.” The problem with the majority’s approach is that 
it fails to account for how the context surrounding Taylor’s statements 
would have informed how a reasonable observer could have interpreted 
the language he chose to deploy. A reasonable observer who viewed 
Taylor’s Facebook posts in their full context could not understand his 
statements to contain an objective threat of violence. 

¶ 79  Even the statements Taylor made which most plausibly read to sug-
gest the possibility of actual violence—that District Attorney Welch “will 
be the first to go” and that “[i]f [she] won’t do anything, then the death to 
her as well”—are not direct threats of harm. Both statements are condi-
tional. Whatever Taylor is implying he will do is predicated on the occur-
rence of some antecedent event (a “rebellion against our government,” 
District Attorney Welch refusing to “do anything” to prosecute alleged 
criminals in Macon County), events which a reasonable person would 
not believe to be imminent or inevitable, at least at the time Taylor post-
ed his messages.4 Given the context, no reasonable listener could infer 
that his hypothetical and conditional statements were literal pronounce-
ments of his intent to physically harm District Attorney Welch.

¶ 80  Although Taylor did use language suggesting he might try to remedy 
perceived injustices through something other than political advocacy, 
none of these statements suggested he was planning to personally target 
District Attorney Welch with violent acts. Taylor’s statements referenc-
ing violence included his promise to “open every gun I have” should law 
enforcement raid his home; his declaration that he is “always game” to 

4. In assessing what meaning a reasonable person could glean from Taylor’s state-
ments, a court must assess the statements from the perspective of a reasonable person 
who heard the statements at the time they were made, not a reasonable person who en-
countered his statements today. In 2016, a reasonable person would likely have found the 
prospect of a violent “rebellion against our government” far more remote than a reason-
able person would today, with knowledge of the events at the United States Capital on 
6 January 2021. Cf. State v. Taylor, 270 N.C. App. 514, 570 (2020) (“Further, if D.A. Welch 
‘will be the first to go,’ it would only occur during a ‘rebellion against our government[.]’ 
The alleged ‘threat’ is contingent upon an event that no reasonable person would believe 
was ever likely to occur.”).
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“administer justice” because “[t]hey make new ammo everyday!”; his 
response “If that what it takes” when his Facebook friend called for 
“vigilante justice”; and his announcement that it was “time for old [t]ime 
m[ountain] justice,” which Taylor would deliver “[r]egardless of what 
the law or courts say” because he was “tired of this political bullshit.” 
None of these statements contain words threatening District Attorney 
Welch specifically with actual violence. Further, a message advocating 
for the use of violence to achieve political change is not the same as a 
message conveying a serious expression of an intent to harm a specific 
person. Protected political speech is not “remove[d] . . . from the protec-
tion of the First Amendment” merely because it contains “advocacy of 
the use of force or violence.” N.A.A.C.P. v. Claiborne Hardware Co., 458 
U.S. 886, 927 (1982). There is nothing in the posts connecting Taylor’s 
apparent willingness to resort to violence to his comments about what 
would happen to District Attorney Welch in the future if certain events 
were to occur. Taylor’s messages reveal nothing more than the depth of 
his feeling regarding what he saw as a grave injustice in Macon County. 

¶ 81  Importantly, Taylor communicated his threats in the midst of a 
heated discussion centered on political matters of significant concern 
to Taylor and his Facebook friends. The fact that a statement was com-
municated in the middle of a conversation regarding political issues is 
relevant when assessing what inferences an observer could reasonably 
draw from language that is only ambiguously violent. That Taylor “spoke 
his threatening words in the context of his political views” while a per-
ceived political crisis “was just unfolding” is relevant information a rea-
sonable listener would necessarily consider in ascertaining the meaning 
of Taylor’s remarks. United States v. Olson, 629 F. Supp. 889, 894 (W.D. 
Mich. 1986). As is the fact that Taylor removed the messages from his 
Facebook page shortly after posting them. The majority errs in failing to 
account for this context. 

¶ 82  Notably absent from Taylor’s diatribe is any language supporting the 
reasonable belief that he intended “to do anything specific to anyone 
at any particular time.” Taylor, 270 N.C. App. at 569. As the Supreme 
Court of Colorado has explained, the true threats inquiry “should in-
clude whether the threat contains accurate details tending to heighten 
its credibility.” Colorado ex rel. R.D., 2020 CO 44, ¶ 53. Here, Taylor did 
not specify a “date, time, and place” or method for where and how he in-
tended to carry out his purported threat. Cf. United States v. Callahan, 
702 F.2d 964, 966 (11th Cir. 1983). The majority points to nothing which 
would lead a reasonable listener to conclude that Taylor had considered 
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acting on these supposed threats.5 Cf. United States v. Ivers, 967 F.3d 
709, 717 (8th Cir. 2020) (finding sufficient evidence to support a threats 
conviction where defendant stated “[y]ou don’t know the 50 different 
ways I planned to kill [the victim]”).

¶ 83  Other courts have accorded significant weight to the presence or 
absence of such details in examining whether a defendant’s statements 
could reasonably be construed as an objective threat. For example, 
the Supreme Court of Washington concluded that there “was ample 
evidence from which a reasonable jury could determine that [a defen-
dant’s] threats were ‘true threats,’ ” State v. Schaler, 169 Wash. 2d 274, 
291 (2010), based in part on the fact that defendant “specifically said 
that ‘he wanted to kill them with his bare hands, by strangulation,’ ”  
“repeated his desire to kill his neighbors” on multiple occasions, and had 
previously threatened his neighbors with a chain saw, id. at 280. 

¶ 84  By contrast, the Supreme Judicial Court of Massachusetts held that 
the evidence was insufficient to convict a defendant who posted a pho-
tograph of himself holding a gun with the caption “[m]ake no mistake of 
my will to succeed in bringing you two idiots to justice,” because “noth-
ing else about that image suggests a clear intent to commit violence.” 
Massachusetts v. Walters, 472 Mass. 680, 695 (2015). Here, although 
Taylor’s posts may have “come across as vaguely ominous or disturb-
ing,” id., they do not give rise to the reasonable inference that Taylor in-
tended to physically harm District Attorney Welch. Additionally, Taylor 
and District Attorney Welch previously maintained a cordial relation-
ship, and there was no evidence indicating Taylor had a propensity for 
engaging in violent conduct. Cf. In re S.W., 45 A.3d 151, 160 (D.C. 2012) 
(concluding that even “facially threatening words” could not be “reason-
ably and objectively perceived as communicating a threat” when “placed 
in the context of [the defendant and the purported victim’s] acknowledged 
and unaltered friendship . . . and [the defendant’s] manner of delivery”). 
Again, all this context which the majority ignores is relevant in assessing 
the meaning a reasonable person could draw from Taylor’s posts. 

¶ 85  The reaction of the individuals who interacted with Taylor’s posts 
while his diatribe was unfolding is particularly telling. For example 
in Watts, the Supreme Court thought it notable that “[the defendant] 
and the crowd laughed after the [purported threat] was made.” Watts, 

5. To be clear, the State need not prove Taylor intended to carry out the threatened 
act in order to prove he communicated a true threat. I raise this point only to demonstrate 
why a reasonable observer could not understand these statements as containing threats of 
imminent violence.
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394 U.S. 705, 707 (1969). This emphasis on the reactions of those ac-
tively participating in the broader exchange within which the purported 
threats were communicated reflects the commonsense intuition that the 
actual and intended recipients of a message are in the best position to 
discern its meaning. See, e.g., D.M. ex rel. D.J.M. v. Hannibal Pub. Sch. 
Dist. No. 60, 647 F.3d 754, 764 (8th Cir. 2011) (“The reaction of those 
who read [the speaker’s] messages is evidence that his statements were 
understood as true threats. [The recipient] contacted . . . a trusted adult, 
to discuss what in her words was ‘something serious.’ ”). As the Court of 
Appeals explained, 

Defendant was engaging in a heated discussion, or 
“debate,” about a political concern with his Facebook 
friends, which was emotionally charged due to 
the content of the discussion, a dead child, as well 
as shared feelings, very likely incorrect, that D.A. 
Welch improperly declined to prosecute the parents. 
Facebook has the status of a “public square,” but can 
feel like a “safer” place to discuss controversial top-
ics or make inappropriate, hyperbolic, or boastful 
statements. The audience is generally known to the 
person posting, and there is often a sense of commu-
nity and like-mindedness. The record evidence is that 
every response to Defendant’s posts on Facebook 
was supportive of Defendant’s comments. None of 
the responses on Facebook indicated concern that 
Defendant might be planning to kill D.A. Welch. By 
posting on Facebook, Defendant was expressing his 
feelings publicly, but selectively, in the “most impor-
tant place[ ] ... for the exchange of views.”

¶ 86  State v. Taylor, 270 N.C. App. 514, 578–79 (alterations in origi-
nal) (quoting Packingham v. North Carolina, 137 S. Ct. 1730, 1735–36 
(2017)). None of the active participants in this conversation said or did 
anything reflecting even a modicum of concern that Taylor was immi-
nently planning to physically harm District Attorney Welch. The only 
person who did find Taylor’s messages concerning—the detective in the 
Macon County Sheriff’s Office—was an “unintended recipient[ ]” who 
“stumble[d] upon” the posts, not someone whose reaction is illustrative 
of what a reasonable person would conclude with full knowledge of the 
surrounding context. Colorado ex rel. R.D., 2020 CO 44 at ¶ 60.

¶ 87  Taking this evidence in the light most favorable to the State, a rea-
sonable person who encountered Taylor’s statements—and who was 
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familiar with the context in which they were made—could, at most, con-
clude that Taylor communicated a statement containing an ambiguous, 
allusive threat of violence to be carried out in some unknown way, by 
some unknown person, at some unknown time, after the occurrence of 
two vaguely defined events which may or may not have ever occurred. 
That is not the kind of statement the First Amendment allows the State 
to criminally punish. In my view, even when all disputed factual issues 
are taken in the light most favorable to the State, a jury could not have 
found that Taylor communicated a message that a reasonable person 
would interpret as a threat to harm District Attorney Welch consistent 
with First Amendment principles.

2.  The subjective element

¶ 88  The majority also errs in concluding that there is substantial evi-
dence to support the conclusion that Taylor possessed a subjective in-
tent to threaten District Attorney Welch. 

¶ 89  “Intent is a mental attitude seldom provable by direct evidence. It 
must ordinarily be proved by circumstances from which it may be in-
ferred.” State v. Bell, 285 N.C. 746, 750 (1974). Here, the circumstances 
overwhelmingly and exclusively support the conclusion that Taylor in-
tended to communicate his outrage over what he saw as District Attorney 
Welch’s (and the broader criminal justice system’s) malfeasance, not to 
threaten District Attorney Welch with violence. As described above, I 
do not believe Taylor’s indirect language is itself indicative of any intent 
to threaten. Neither is the context in which the purported threats were 
communicated. Taylor’s boastful, hyperbolic string of Facebook posts, 
which he quickly deleted, supports the conclusion that he was blowing 
off steam, not that he was seeking to make District Attorney Welch fear 
impending bodily harm. The fact that he chose profane, offensive, and 
opprobrious words to communicate his message does not convert what 
can only be understood as a “crude offensive method of stating a po-
litical opposition to” District Attorney Welch’s actions into a true threat 
against her life. Watts, 394 U.S. at 707.

¶ 90  Taylor’s actions after communicating the statements are also rel-
evant in assessing his subjective intent. Cf. State v. Biggs, 224 N.C. 722, 
726 (1944) (“[P]roof of the commission of like offenses may be compe-
tent to show intent, design, guilty knowledge, or identity of person or 
crime. This rule applies equally to evidence of like offenses committed 
subsequent to the offense charged.”) (citation omitted). His actions pro-
vide no support for the inference that he intended to threaten District 
Attorney Welch.
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¶ 91  First, Taylor deleted his Facebook posts shortly after they were 
published. Second, Taylor was fully cooperative with law enforcement 
investigators and immediately disclaimed any intent to threaten District 
Attorney Welch when questioned by the SBI. Cf. Ivers, 967 F.3d at 719 
(“[W]hen deputy marshals later confronted [the defendant] about the 
[purported threat], he initially refused to speak with them; shouted at 
them; referred to [the victim] by a racial epithet; . . . and confirmed that 
he remained ‘crazy fucking angry.’ ”). Third, Taylor tried to apologize to 
District Attorney Welch as soon as he learned his messages had caused 
her distress. Cf. State v. Trey M., 186 Wash. 2d 884, 907 (2016) (“[The 
defendant’s] failure to acknowledge that shooting the boys would be 
wrong [ ] argue[s] in favor of this being a true threat. Further, [the de-
fendant] repeated his plan to kill the boys to [the investigating officer], 
who also testified regarding the plan’s depth of detail, [the defendant’s] 
demeanor, and [the defendant’s] absence of misgivings about what he 
was planning.”). While it is possible that a defendant could act with a 
fleeting intent to threaten violence, there is not “relevant evidence that 
a reasonable person might accept as adequate” to support the conclu-
sion Taylor intended to threaten District Attorney Welch at the time he 
published his posts. State v. Garcia, 358 N.C. 382, 412 (2004).

¶ 92  The evidence the State relies upon in challenging this conclusion 
is minimal. According to the State, the evidence Taylor intended to 
threaten District Attorney Welch with death or bodily harm is that he 
described his posts as threats, he texted a friend his posts might get him 
in “[t]rouble with the law,” and he asked his Facebook friends to “share” 
his posts on District Attorney Welch’s Facebook page. As the Court 
of Appeals correctly observed, none of this evidence is evidence sup-
porting the reasonable inference that Taylor “had the specific intent to 
threaten D.A. Welch, i.e., that Defendant intended D.A. Welch to believe 
he was actually planning to kill her.” Taylor, 270 N.C. App. at 569–70. 

¶ 93  Assuming the evidence does support the inference that Taylor con-
sidered his posts to be “threats”—and that he wanted District Attorney 
Welch to learn of his posts—these inferences do not answer the question 
of what message Taylor believed the threats contained which he hoped 
District Attorney Welch would receive. Not all threats are criminally pro-
scribable. The content of what is being threatened matters. Had Taylor 
posted a message promising that if District Attorney Welch did not pros-
ecute the parents of the children who died he would organize nightly 
protests outside of her house, or a message promising to run against 
District Attorney Welch in a future election if she did not change course, 
it might be reasonable to conclude Taylor communicated a threat with 
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the intent to instill fear. Yet, obviously, in neither of these circumstances 
would it be possible to conclude Taylor communicated a threat against 
District Attorney Welch in a manner which satisfies the elements of the 
true threats analysis. 

¶ 94  Similarly, Taylor’s apparent belief that his posts might lead to atten-
tion from law enforcement is not, in this context, evidence of Taylor’s 
subjective intent to threaten. Read together, Taylor’s messages reflect 
his profound distrust in Macon County’s law enforcement officials and 
its judicial system. His text to a friend that his posts might get him in 
“trouble” is indicative of his beliefs about local law enforcement. There 
is no evidence supporting the conclusion that Taylor believed he would 
get in “[t]rouble with the law” because he knew he had just threatened 
District Attorney Welch’s life.

¶ 95  The evidence presented by the State supports nothing more than 
“mere speculation or conjecture” that Taylor communicated his mes-
sages with the specific intent of threatening District Attorney Welch. 
State v. Polke, 361 N.C. 65, 72 (2006). Holding the State to its burden is 
especially important where, as in this case, failure to do so can chill pro-
tected speech and therefore comes at the cost of all North Carolinians’ 
First Amendment rights. Absent substantial evidence of Taylor’s intent 
to threaten District Attorney Welch, the majority disserves the First 
Amendment principles it purports to uphold by speculatively reaching 
for a conclusion the evidence does not reasonably support. Therefore, 
I dissent from the portion of the majority opinion holding that the State 
has presented substantial evidence to support the conclusion that Taylor 
communicated a true threat to District Attorney Welch.
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BARRINGER, Justice.

¶ 1  In this case, we address whether the trial court committed constitu-
tional error when it denied defendant’s motion to continue. The motion 
to continue was based on the State’s disclosure on the eve of trial that it 
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planned to use select phone calls of over 800 recorded calls made by de-
fendant from jail (the calls). Previously, the State had informed defense 
counsel that it did not intend to introduce any of the calls and that the 
State had ceased reviewing the calls. We conclude that on the record be-
fore us, the trial court erred. However, the error was harmless beyond a 
reasonable doubt as to one of defendant’s convictions, first-degree mur-
der. The jury found defendant guilty of first-degree murder under the 
felony murder rule with assault with a firearm on a government official 
as the underlying felony. Because the calls were admitted as rebuttal 
evidence to defendant’s evidence of lack of specific intent, there can 
be no prejudice as a matter of law to the conviction of a general-intent 
crime. In this case, the general-intent crime is assault with a firearm on a 
government official. Therefore, there is no prejudice to a felony murder 
conviction premised on that general-intent crime. Accordingly, we af-
firm that conviction, and we only order the trial court to vacate the judg-
ment of and order a new trial on the conviction dependent on a finding 
of specific intent, robbery with a dangerous weapon.

I.  Background

¶ 2  Armed with a handgun, defendant robbed a gas station, shot the gas 
station attendant, and pointed a firearm at law enforcement on 4 July 
2015. The gas station attendant died. The grand jury indicted defendant 
for robbery with a dangerous weapon, assault with a firearm on a gov-
ernment official, and murder. While defendant’s actions were recorded 
by a security camera and he was apprehended fleeing the gas station, 
defendant’s state of mind was disputed. Defendant through his counsel 
filed notice of three defenses: (1) mental infirmity and insanity under 
N.C.G.S. § 15A-959(a), (2) mental infirmity and diminished capacity un-
der N.C.G.S. § 15A-959(b), and (3) voluntary intoxication.

¶ 3  Relevant to this appeal, on 12 April 2017, the State gave defense 
counsel a compact disc (CD) with 335 calls made by defendant from jail. 
A day later, the State gave notice to defendant of its intent to offer hear-
say evidence from a witness, concerning statements made by the victim 
about a confrontation with defendant.

¶ 4  Defense counsel asked defendant’s investigator to review the calls. 
However, the investigator for defendant could not open the contents of 
the CD that contained the calls. Accordingly, defense counsel contacted 
and informed the district attorney’s office that they could not open the 
contents of the CD. On 18 April 2017, defense counsel followed up with 
the State by email. In that email, defense counsel informed and inquired 
of the State as follows: “I will not have time to listen to [the calls] and do 
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not think I have anyone in my office that can assist. Please let me know 
if there are any calls which you believe are somehow relevant to your 
case.” The State responded as follows:

I had requested the calls once [the State’s] 
Inv[estigator] informed me that there were issues 
securing [the appearance of a witness who encoun-
tered defendant in the gas station]. . . . I haven’t 
listen[ed] to most of them, but it is clear that [defen-
dant] indicates that he will not talk on the phone 
about certain matters and will only talk in person. At 
this time[,] I do not intend to use any of those calls, 
and I am no longer requesting anyone to continue lis-
tening to the calls.

Essentially, the State had obtained the calls to assess whether defendant 
knew of or had sought to intimidate the witness who encountered defen-
dant in the gas station, but the State decided that reviewing the calls 
would not be helpful and stopped listening to the calls.

¶ 5  That same day, the State provided a new CD of the 335 calls to de-
fense counsel, which defendant’s investigator could open. Given the 
State’s response and the fact that it was less than a week before trial, 
defense counsel and defendant’s investigator “dropped listening” to the 
calls. Defense counsel and defendant’s investigator instead spent a con-
siderable part of the week before trial trying to locate the witness identi-
fied in the State’s 13 April 2017 notice.

¶ 6  On 20 April 2017, the State gave notice to defendant of its intent 
to offer hearsay evidence from another witness, the gas station owner. 
That same day, the State filed an amended version of the 13 April 2017 
notice and included an exhibit containing the substance of the wit-
ness’s statements.

¶ 7  Also on 20 April 2017, the State provided defense counsel with a 
CD of 545 additional calls made by defendant from jail. Defense counsel 
emailed the State about these calls, and the State responded, without 
qualification, “I do not intend to introduce any of the jail calls.” The State 
had obtained these calls to see if defendant’s girlfriend said anything 
during the calls which may have been helpful to the State’s case. Based 
on the State’s representation, defense counsel did not ask anyone to 
help him listen to the calls. April 20 was also the last day defendant’s 
investigator was at work before the trial commenced because the inves-
tigator had contracted pneumonia. On 21 April 2017, defense counsel 
filed an objection to the State’s offering of hearsay evidence.
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¶ 8  At 5:50 p.m. on 23 April 2017, the State emailed defense counsel stat-
ing as follows:

[I]t occurred to us that there are recordings of the  
[d]efendant on [the day he met with defendant’s 
expert, Dr. George Corvin], although not with Dr. 
Corvin. The recordings are of the jail calls. We have 
listened to some jail calls and decided that they are 
relevant material to his state of mind as well as his 
memory of the night of the murder.

The prosecutor also identified that the calls were “from August 12–
August 14, 2015” and were “numbered 251–274.”

¶ 9  The next day, 24 April 2017, the matter was called for trial. Defense 
counsel moved for a continuance to afford him time to review the calls 
and deal with how they might affect the testimony of defendant’s two 
experts. Defense counsel had not been able to listen to the twenty-three 
calls identified by the State. Defense counsel argued that defen-
dant’s rights would be violated under the Fifth, Sixth, and Fourteenth 
Amendments of the United States Constitution and Article I, Sections 
Nineteen and Twenty-Three of the North Carolina Constitution, specifi-
cally defendant’s rights to due process, effective assistance of counsel, 
and confrontation of witnesses. Defense counsel also tendered into the 
record for the trial court’s consideration the emails between defense 
counsel and the State, as summarized herein, and the CDs containing the 
over 800 calls.

¶ 10  The trial court denied the motion to continue.1 After the denial of 
the motion to continue, defense counsel further requested that he be 
given a day or a half-day after the completion of jury selection but before 
opening statements to listen to the four hours of calls identified by the 
State and to speak with his experts. Defense counsel indicated that he 
had spoken to his experts and they would make themselves available.

¶ 11  After jury selection was completed on Friday, 28 April 2017, defense 
counsel, at around 11:30 a.m., renewed his request for a continuance. 
Defense counsel asked the trial court to delay opening statements until 
Monday to afford him the rest of the day and the weekend to review the 
calls and talk with his experts. Defense counsel argued that he had not 
had the time to listen to all twenty-three calls, had yet to understand 
them, and would be compelled to make an opening statement without 

1. The trial court orally ruled on the motion to continue. No order with findings of 
fact or conclusions of law was entered.
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knowledge of material rebuttal evidence. The trial court denied the re-
quest, and the State and defense counsel proceeded to present their  
respective opening statements.

¶ 12  Ultimately, defendant was convicted of first-degree murder under 
the felony murder rule with the underlying felony being assault with a 
firearm on a government official, robbery with a dangerous weapon, and 
assault with a firearm on a government official. The trial court imposed 
a term of life without parole for first-degree murder and a consecutive 
term of 60 months to 84 months for robbery with a dangerous weapon. 
The trial court arrested judgment on assault with a firearm on a govern-
ment official.

¶ 13  On appeal, a divided panel of the Court of Appeals concluded that 
the trial court committed no reversible error. State v. Johnson, 273 N.C. 
App. 358, 367 (2020). The Court of Appeals held that regardless of the 
standard of review, any error by the trial court in not allowing the mo-
tion to continue was not prejudicial to the felony murder conviction be-
cause the underlying felony was a “general[-]intent” crime, and the calls 
were admitted to rebut testimony from defendant’s expert concerning 
defendant’s diminished capacity. Id. at 361–63. The Court of Appeals 
also concluded that the denial of the motion to continue was not an er-
ror. Id. at 363, 366–67. The dissent disagreed, contending that the major-
ity failed to apply the correct standard of review for addressing a motion 
to continue based on a constitutional right and that under the correct 
standard, defendant is entitled to a new trial. Id. at 367–68 (Stroud, J., 
dissenting). Defendant appealed as of right based on the dissent.

II.  Standard of Review

¶ 14  A ruling on a motion to continue is addressed to the sound discre-
tion of the trial court and reviewed on appeal for abuse of discretion 
unless the motion “raises a constitutional issue.” State v. Searles, 304 
N.C. 149, 153 (1981). If the motion raises a constitutional issue, “the trial 
court’s action upon it involves a question of law which is fully review-
able by an examination of the particular circumstances of each case.” 
Id. However, regardless of the nature of the motion to continue, whether 
constitutional or not, a denial of a motion to continue is “grounds for a 
new trial only upon a showing by [the] defendant that the denial was er-
roneous and that [ ]his case was prejudiced thereby.” Id.

¶ 15  “If the defendant shows that the time allowed his counsel to pre-
pare for trial was constitutionally inadequate, he is entitled to a new 
trial unless the State shows that the error was harmless beyond a rea-
sonable doubt.” State v. Tunstall, 334 N.C. 320, 329 (1993); see N.C.G.S. 
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§ 15A-1443(b) (2019) (“A violation of the defendant’s rights under the 
Constitution of the United States is prejudicial unless the appellate 
court finds that it was harmless beyond a reasonable doubt. The burden 
is upon the State to demonstrate, beyond a reasonable doubt, that the 
error was harmless.”).

III.  Analysis

¶ 16  Defendant’s motion to continue raised a constitutional issue, requir-
ing de novo review by this Court. As set forth herein, exercising our 
judgment anew, we conclude the trial court erred by denying the motion 
to continue. Defendant had constitutionally inadequate time to address 
the calls. Yet, the trial court’s constitutional error was harmless beyond a 
reasonable doubt as to defendant’s conviction of first-degree murder un-
der the felony murder rule with the underlying felony being assault with 
a firearm on a government official. The calls were admitted as rebuttal 
evidence to defendant’s evidence of lack of specific intent. However, the 
offense of assault with a firearm on a government official does not re-
quire a defendant to have a specific intent. It is a general-intent crime. 
Therefore, there can be no prejudice from the denial of the motion to 
continue as a matter of law to the conviction of assault with a firearm on 
a government official or felony murder resulting therefrom, because the 
calls were not relevant to any element of these crimes.

A. Constitutional adequacy of time to prepare for trial

¶ 17  As defendant’s request for a continuance before the trial court 
raised a constitutional issue, we review de novo the constitutional issue. 
The constitutional guarantees of assistance of counsel and confronta-
tion of one’s accusers and adverse witnesses implicitly provide that “an 
accused and his counsel shall have a reasonable time to investigate, pre-
pare[,] and present his defense.” State v. Rogers, 352 N.C. 119, 124 (2000) 
(quoting State v. McFadden, 292 N.C. 609, 616 (1977)). “To establish a 
constitutional violation, a defendant must show that he did not have [ad-
equate] time to confer with counsel and to investigate, prepare[,] and 
present his defense.” Tunstall, 334 N.C. at 329. “To demonstrate that the 
time allowed was inadequate, the defendant must show ‘how his case 
would have been better prepared had the continuance been granted 
or that he was materially prejudiced by the denial of his motion.’ ” Id. 
(quoting State v. Covington, 317 N.C. 127, 130 (1986)). What constitutes 
inadequate time “must be determined upon the basis of the circumstanc-
es of each case.” Id. (quoting State v. Harris, 290 N.C. 681, 687 (1976)).

¶ 18  Exercising our judgment anew, we conclude that the trial court 
erred by denying defendant’s motion to continue because defendant 
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showed the trial court that he did not have reasonable time to address 
the calls, that he would have been better prepared had the continuance 
been granted, and that he was materially prejudiced by the denial of his 
motion.2 In other words, defendant demonstrated to the trial court that 
the time allowed his counsel to prepare his defense was constitution-
ally inadequate.

¶ 19  We first recognize that the time available to defense counsel to ad-
dress the calls was limited. Defense counsel informed the trial court 
and tendered into the record the calls and the emails reflecting that 
defense counsel received notice at 5:50 p.m. the night before jury se-
lection started that the State intended to use twenty-three of the calls—
after the State had indicated that it was not using any of the calls and 
defense counsel and investigator had stopped reviewing them. Under 
these unique circumstances, where defense counsel relied on the State’s 
representations, one of which was unqualified, and was reasonably pre-
occupied with other filings by the State and preparation for trial, we 
consider the relevant date and time for our analysis to be when the State 
informed defense counsel that the State intended to use the twenty-three 
calls. Thus, this case is unlike Tunstall, where “defendant’s counsel had 
at least three days between notification of [two oral] statements [made  
by defendant to law enforcement] and the beginning of jury selection 
in the defendant’s trial in which to investigate the circumstances under 
which the statements were made.” Id. at 332.

¶ 20  Further, defendant’s sole counsel only had the early mornings of 
and the late evenings of five days to listen to the calls and assess their 
impact on defendant’s defense before making his opening statement to 
the jury. During the day, defense counsel was in court for the pretrial 
proceedings and jury selection for this case and unable to listen to the  
3 hours and 53 minutes of the identified twenty-three calls or any other 
of the more than 800 calls. Defendant’s investigator was also unavailable 
due to pneumonia.

¶ 21  We also find defendant’s showing in support of his position that he 
would have been better prepared for trial both sufficient and compel-
ling. Defense counsel indicated to the trial court on 28 April 2017 that 

2. Here, defense counsel showed the trial court that he would be better prepared 
if the continuance had been granted and counsel’s actual performance supports defen-
dant’s claim of material prejudice. Accordingly, we do not conclude or hold that prejudice 
could be presumed in this matter. See United States v. Cronic, 466 U.S. 648, 662 (1984) 
(“[O]nly when surrounding circumstances justify a presumption of ineffectiveness can a 
Sixth Amendment claim be sufficient without inquiry into counsel’s actual performance at 
trial.”); State v. Rogers, 352 N.C. 119, 126 (2000).
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with a delay of opening statements until the next business day, Monday, 
he could listen to all twenty-three calls,3 determine their implication on 
defendant’s defense, and then consult with his expert. Defense coun-
sel specifically identified that he would speak to defendant’s expert, Dr. 
Corvin, over the weekend to discuss the calls and their implication. The 
State had isolated these calls specifically to rebut Dr. Corvin’s testimony 
and defendant’s sole defense that he was incapable of forming the intent 
to commit the charged crimes. The twenty-three calls were communica-
tions made by defendant the day before, the day of, and the day after Dr. 
Corvin first met with defendant on 13 August 2015, and Dr. Corvin noted 
unusual behaviors relevant to his opinions.4 

¶ 22  Finally, defendant has met his burden to show that he was preju-
diced by the denial of the motion to continue. Defendant argues that the 
denial of the motion to continue impaired defense counsel’s ability to 
give an “accurate forecast of his expert testimony and his anticipated re-
sponse to the [S]tate’s use of [the] calls” in his opening statement. Under 
the circumstances of this case and upon review of defense counsel’s 
actual performance at trial, we agree.5 As defendant identified, the calls 
were intended to undermine defendant’s only defense to the charge of 
robbery with a dangerous weapon—his state of mind as impacted by 
his mental health and consumption of impairing substances. And this 
defense was complicated and involved experts.

¶ 23  Examining defense counsel’s actual performance, the opening 
statement of defense counsel also reflects a vagueness regarding the 
evidence from defendant’s experts. The opening statement concerned 
testimony about the impact of mental health conditions generally rather 
than specific details concerning defendant, even though Dr. Corvin ulti-
mately testified as an expert in forensic psychiatry that the combination 
of bipolar disorder, an intellectual disability, and intoxication, which he 
found defendant to have on 4 July 2015 at the time of the alleged crimes, 
rendered defendant without the ability to form specific intent. Robbery 
with a dangerous weapon is a specific-intent offense, requiring the State 
to prove that defendant had the intent to steal. State v. Smith, 268 N.C. 
167, 169 (1966). Further, even though defendant had retained and no-

3. The State ultimately decided to tender as rebuttal evidence only nine of the  
twenty-three calls. The State did not notify defendant of this until 8 May 2017, which was 
after opening statements were made.

4. Dr. Corvin also met with defendant on 20 April 2016.

5. However, as addressed in section B of this opinion, this error was not prejudicial 
as a matter of law to the conviction of first-degree murder under the felony murder rule.



 IN THE SUPREME COURT 637

STATE v. JOHNSON

[379 N.C. 629, 2021-NCSC-165]

ticed two mental health experts, Dr. Corvin and Dr. Jennifer Sapia, the 
opening statement did not refer to experts. Instead, the singular, expert, 
was used. Thus, at the time of opening statements, defense counsel’s 
ability to provide meaningful adversarial testing of the State’s case 
against defendant concerning the robbery with a dangerous weapon 
charge was compromised by the inadequacy of time afforded him to pre-
pare his defense.6 Cf. United States v. Cronic, 466 U.S. 648, 656 (1984) 
(“When a true adversarial criminal trial has been conducted—even if de-
fense counsel may have made demonstrable errors—the kind of testing 
envisioned by the Sixth Amendment has occurred.” (footnote omitted)). 
Thus, we are persuaded that the impact of the denial of the motion to 
continue was material and prejudicial.

¶ 24  Ultimately, what amount of time is constitutionally adequate or con-
stitutionally inadequate depends on the circumstances of the case and 
requires a case-by-case assessment. Here, the assessment of the circum-
stances leads to our holding that the amount of time afforded defendant 
was constitutionally inadequate. Hence, we conclude that defendant has 
shown that the trial court committed constitutional error by denying 
defendant’s justifiable request for delay in his motion to continue.7

B. Harmless error

¶ 25  Since we conclude from our de novo review of the constitutional is-
sue in defendant’s request for a continuance that the trial court erred, the 
State bears the burden of showing that the error was harmless beyond 
a reasonable doubt. However, any error by the trial court was harmless 
beyond a reasonable doubt as a matter of law regarding the conviction 
of first-degree murder based on the felony murder rule because there 

6. Notably, the jury found defendant not guilty of the other charged specific-intent 
offense—first-degree murder based on malice, premeditation, and deliberation. See State 
v. Chapman, 359 N.C. 328, 374 (2005) (“Specific intent to kill is an essential element of 
first[-]degree murder, but it is also a necessary constituent of the elements of premedita-
tion and deliberation.” (cleaned up)). Thus, this is not a case where the evidence was 
overwhelming in the favor of the State concerning defendant’s state of mind. Therefore, an 
impact on defense counsel’s opening statement could have been prejudicial.

7. The Supreme Court of the United States has recognized that the amount of time 
the government spends investigating a case or the number of documents that the govern-
ment reviews is not necessarily relevant to the constitutional adequacy of defense coun-
sel’s preparation time. Cronic, 466 U.S. at 663. Here, the State intended to use twenty-three 
calls recorded on the day of, the day before, and the day after Dr. Corvin first met with 
defendant as rebuttal evidence. Therefore, especially in this context, our holding that the 
trial court erred by not granting a continuance until Monday for opening statements in no 
way endorses the contention that effective assistance of counsel necessitates review of  
all the calls.
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was no factual dispute regarding whether or not defendant committed 
the offense—the evidence supporting his conviction was uncontro-
verted8—and the admitted evidence that solely addressed defendant’s 
mental state was entirely irrelevant to this offense given that the legal 
elements of this conviction do not require anything more than general 
intent. See Johnson, 273 N.C. App. at 361–63. In this matter, the underly-
ing felony supporting the jury’s felony murder conviction—assault with 
a firearm on a government official—is a “general-intent offense.” State  
v. Page, 346 N.C. 689, 700 (1997) (holding the offense of assault with a fire-
arm on a government official is a general-intent offense). A felony murder 
conviction requires no intent other than the intent necessary to secure 
conviction of the underlying felony. State v. Richardson, 341 N.C. 658, 
666–67 (1995). Accordingly, defendant’s conviction of first-degree murder 
under the felony murder rule with the underlying felony being assault 
with a firearm on a government official is also a general-intent offense.

¶ 26  General-intent offenses are offenses “which only require the do-
ing of some act.” State v. Jones, 339 N.C. 114, 148 (1994). In contrast, 
specific-intent offenses are offenses “which have as an essential element 
a specific intent that a result be reached.” Id. Thus, any evidence in this 
case9 supporting or negating that defendant was incapable of forming 
intent at the time of the crime is not relevant to a general-intent offense. 
See id. (holding intoxication defense is not available for general-intent 
offense); Page, 346 N.C. at 700 (holding diminished-capacity defense is 
not available for a general-intent offense).

¶ 27  Here, the calls were introduced as rebuttal evidence to the testimo-
ny of defendant’s expert, Dr. Corvin, who opined on defendant’s mental 
health diagnosis and capacity to form intent for the purposes of defen-
dant’s defense. As a matter of law, Dr. Corvin’s testimony and the State’s 
rebuttal evidence of the calls are irrelevant to the assault with a firearm 
on a government official conviction and resulting felony murder convic-

8. In fact, in both the opening statement and closing argument at trial, defense coun-
sel did not contest any element of the offenses charged except intent. His sole defense 
was that defendant did not act with the requisite intent because of his diminished capacity 
from a mixture of a manic bipolar episode, mental disability, alcohol intoxication, and co-
caine digestion. Later at the jury charge conference, defense counsel acknowledged that a 
diminished capacity argument was unavailable with respect to the general intent charges. 
Nevertheless, he still argued that the jury should receive an instruction that they could 
consider the facts allegedly demonstrating diminished capacity in connection with the 
knowledge element of the general intent crime.

9. The jury was not instructed on the defense of insanity, and defense counsel did not 
argue that defendant was legally insane.
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tion. Therefore, we conclude that the trial court’s error in denying the 
motion to continue for defense counsel to review the calls and consult 
with the experts was harmless beyond a reasonable doubt as to the convic-
tion of felony murder based on the underlying felony of assault with a fire-
arm on a government official conviction. We hold that defendant is entitled 
to a new trial only on the charge of robbery with a dangerous weapon.

IV.  Conclusion

¶ 28  For the reasons set forth herein, we conclude that the Court of 
Appeals erred as the trial court committed constitutional error by deny-
ing the motion to continue. However, the error by the trial court was 
harmless beyond a reasonable doubt as a matter of law to the conviction 
of first-degree murder under the felony murder rule where the underly-
ing felony was a general-intent crime. Therefore, we affirm in part and 
reverse in part the decision of the Court of Appeals and direct the trial 
court to vacate the judgment as to the robbery with a dangerous weapon 
conviction for a new trial.

AFFIRMED IN PART AND REVERSED IN PART.

Justice BERGER did not participate in the consideration or decision 
of this case.

STATE Of NORTH CAROLINA 
v.

LEONARd PAUL SCHALOw 

No. 40PA20

Filed 17 December 2021

1. Criminal Law—vindictive prosecution—after successful appeal 
—motivation for additional charges—application of N.C.G.S. 
§ 15A-1335

The prosecutor’s decision to pursue additional charges against 
defendant after defendant successfully appealed a conviction of 
attempted first-degree murder on constitutional grounds was not 
presumptively vindictive where the prosecutor’s statements made 
clear that his motives in filing additional charges (for felony child 
abuse) were to punish defendant for his alleged criminal conduct 
and not in retaliation for defendant exercising his right to appeal 
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and where there was no other evidence that the charging decision, 
which was presumptively lawful, was actually vindictive. Further, 
the Court of Appeals failed to consider the effect of N.C.G.S.  
§ 15A-1335 when calculating the maximum potential period of incar-
ceration for the current charges as compared with the prior charge, 
since the operation of the statute would prevent a significantly 
increased sentence for offenses based on the same conduct. 

2. Appeal and Error—preservation of issues—failure to join 
related criminal offenses—basis for motion to dismiss—issue 
not raised before trial court

Defendant was not entitled to dismissal, pursuant to N.C.G.S. 
§ 15A-926 (failure to join), of fourteen counts of felony child abuse 
that were brought after he successfully challenged on appeal his 
conviction for attempted first-degree murder. The statute did not 
apply because defendant had not been indicted on the additional 
charges at the time of his murder trial, and although he contended 
in this appeal that there were applicable exceptions, as stated in 
State v. Warren, 313 N.C. 254 (1985), he failed to properly preserve 
this issue by raising it before the trial court. Further, the Court of 
Appeals misapplied Warren by determining that it mandated rather 
than permitted dismissal. 

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unanimous 
decision of the Court of Appeals, 269 N.C. App. 369 (2020), reversing an 
order entered on 7 August 2018 by Judge W. Robert Bell, in Superior 
Court, Henderson County. Heard in the Supreme Court on 27 April 2021.

Joshua H. Stein, Attorney General, by Joseph L. Hyde, Assistant 
Attorney General, for the State-appellant.

Appellate Defender Glenn Gerding, by Daniel Shatz, Assistant 
Appellate Defender, for defendant-appellee.

HUDSON, Justice.

¶ 1  Leonard Paul Schalow (defendant) was charged with fourteen 
counts of felony child abuse. He moved to dismiss the charges, argu-
ing that the charges were barred by double jeopardy and amounted to 
vindictive prosecution, and that the State impermissibly failed to join 
the charges in an earlier prosecution. The trial court denied his motion, 
but the Court of Appeals allowed his petition for writ of certiorari and 



 IN THE SUPREME COURT 641

STATE v. SCHALOW

[379 N.C. 639, 2021-NCSC-166]

reversed the trial court’s denial of the motion to dismiss based on vindic-
tive prosecution and failure to join. Before this Court, the State argued 
the Court of Appeals misapplied or unduly expanded settled caselaw 
in doing so. After careful review, we reverse the decision of the Court  
of Appeals.

I.  Facts and Procedural History

¶ 2  Defendant was married to Erin Henry Schalow in 1997. The cou-
ple moved to North Carolina in 2010. Ms. Schalow is a registered nurse 
who worked for eight months with a hospice service in Hendersonville. 
Defendant was not working during this time. The State’s evidence pre-
sented at trial tended to show that defendant engaged in many severe 
acts of domestic violence on an almost daily basis that resulted in mul-
tiple bodily injuries to his wife.1 

¶ 3  In February 2014, defendant was arrested for multiple violent 
offenses against Ms. Schalow on a warrant finding probable cause for 
assault on a female, assault inflicting serious injury with a minor present, 
assault with a deadly weapon, assault by strangulation, and assault 
inflicting serious bodily injury. On 10 March 2014, defendant was indicted 
for attempted murder of Ms. Schalow in 14 CRS 50887. The indictment 
described the offense charged as “attempt first degree murder” for 
“unlawfully, willfully and feloniously . . . attempt[ing] to murder and 
kill Erin Henry Schalow.” The State dismissed other charges pending 
against defendant. 

¶ 4  After the case came on for trial and the jury was impaneled in March 
2015, the trial court noted the indictment failed to allege malice afore-
thought, a necessary element of attempted first-degree murder under 
the short-form indictment statute. N.C.G.S. § 15-144 (2019). Although de-
fendant objected that the indictment sufficiently alleged attempted vol-
untary manslaughter and that a mistrial should not be declared because 
jeopardy had attached, the prosecutor asked the trial court to dismiss 
the charges so he could bring a new indictment. The trial court declared 
a mistrial and dismissed the case because the indictment was fatally 
defective and the trial court thus lacked jurisdiction.

¶ 5  On 18 May 2015, the State issued a new indictment against defen-
dant in a new prosecution, 15 CRS 50922, for “attempt first degree mur-
der.” Now, the body of the indictment stated that defendant “unlawfully, 
willfully and feloniously . . . with malice aforethought attempt[ed] to 

1. The testimony presented at the second trial is recounted in State v. Schalow, 251 
N.C. App. 334 (2016) (Schalow I), disc. rev. improvidently allowed, 370 N.C. 525 (2018).
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murder and kill Erin Henry Schalow by torture.” Defendant moved 
to dismiss 15 CRS 50922, arguing that the second prosecution for at-
tempted first-degree murder was barred by double jeopardy because 
jeopardy had attached in the first prosecution for attempted voluntary 
manslaughter, a lesser offense. The trial court denied defendant’s mo-
tion. The Court of Appeals denied his pretrial petition for writ of certio-
rari. The matter came on for trial in November 2015 and defendant was 
convicted by a jury of attempted first-degree murder and sentenced to 
imprisonment for 157 to 201 months.

¶ 6  Defendant appealed to the Court of Appeals. The Court of Appeals 
vacated the conviction and indictment, holding that defendant’s trial 
and conviction in 15 CRS 50922 were barred by the prohibition against 
double jeopardy because jeopardy had attached. State v. Schalow, 251 
N.C. App. 334, 354 (2016) (Schalow I), disc. rev. improvidently allowed, 
370 N.C. 525 (2018) (per curiam).

¶ 7  The State obtained further indictments against defendant 
on 4 January 2017, this time for felony child abuse under N.C.G.S.  
§ 14-318.4(a5). The State petitioned this Court for discretionary review 
of Schalow I the next day. This Court initially allowed discretionary 
review; however, we later held discretionary review in Schalow I was 
improvidently allowed. See State v. Schalow, 370 N.C. 525 (2018). On 
19 March 2018, after this Court ruled discretionary review was improvi-
dently allowed, defendant was also indicted for three counts of assault 
with a deadly weapon with intent to kill inflicting serious injury, two 
counts of assault inflicting serious bodily injury, and one count of as-
sault by strangulation. These charges were based on conduct that in-
cluded acts of violence against his wife in 2014.

¶ 8  On 19 July 2018, defendant filed a pretrial motion to dismiss alleg-
ing, inter alia, that double jeopardy barred the indictments, that the 
State had failed to join all claims earlier, and that the prosecution was 
vindictive. Regarding the vindictive prosecution claim, defendant ar-
gued the State indicted him because of his successful appeal from the  
attempted murder judgment. On 9 January 2017, after the State peti-
tioned this Court for discretionary review in Schalow I, Greg Newman, 
the District Attorney for Henderson County, who oversaw the prosecu-
tion of defendant, was quoted in the press as saying “If . . . the Supreme 
Court refuses to take up the case, then I have a plan in place to address 
that circumstance and will take additional action to see that [defen-
dant] is held accountable for his actions. . . . I will do everything that I 
can to see that [defendant] remains in custody for as long as possible.” 
He further stated that “[d]omestic violence is unacceptable in any cir-
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cumstance, but this case revealed an extreme case of brutality.” After 
a hearing, the trial court denied defendant’s pretrial motion to dismiss. 
Defendant filed a petition for writ of certiorari with the Court of Appeals 
seeking immediate review of the order, which that court allowed. 

¶ 9  The Court of Appeals reversed the trial court’s denial of defen-
dant’s motion to dismiss. State v. Schalow, 269 N.C. App. 369, 383 (2020) 
(Schalow II). It held the charges should have been dismissed because: 
(1) “[d]efendant is entitled to a presumption of prosecutorial vindic-
tiveness” and “the State has failed to overcome the presumption”; and 
(2) “[d]efendant has made a showing that should have compelled a de-
termination by the trial court that the prosecutor withheld the indict-
ments here at issue in order to circumvent [N.C.G.S. § 15A-]926,” and 
“[d]efendant is entitled to dismissal of the new charges under [N.C.G.S. 
§ 15A-]926(c)(2), as well.” Id. at 377, 383. The Court of Appeals declined 
to reach the question of whether defendant’s motion to dismiss should 
have been granted on double-jeopardy grounds. Id. at 383.

¶ 10  This Court allowed the State’s petition for discretionary review. 
Schalow, 839 S.E.2d 340 (2020) (order).

II.  Analysis

¶ 11  The State argues the Court of Appeals erred in reversing the trial 
court’s denial of defendant’s motion to dismiss because: (1) defendant 
was not subjected to vindictive prosecution; (2) defendant was not sub-
jected to a joinder violation; and (3) prosecution was not barred by dou-
ble jeopardy.2 For the reasons stated, we reverse the Court of Appeals 
and remand this case to that court to reconsider whether prosecution 
was barred by double jeopardy.

2. The State also argues the Court of Appeals in Schalow I erred in holding the sec-
ond prosecution for attempted first-degree murder was barred by double jeopardy. That 
was not the basis for the trial court’s holding that defendant’s prosecution for assault was 
barred by double jeopardy and, although the Court of Appeals below recognized the hold-
ing of Schalow I, to which it was bound as law of the case, that issue was not before the 
trial court or the Court of Appeals and, accordingly, is not properly before us now. N.C. R. 
App. P. 10(a)(1). Moreover, the issue is barred by issue preclusion. See State v. Summers, 
351 N.C. 620, 623 (2000) (recognizing that once an issue is “decided in a court of record, 
neither of the parties shall be allowed to call it into question, and have it tried over again at 
any time thereafter, so long as the judgment or decree stands unreversed” (quoting King  
v. Grindstaff, 284 N.C. 348, 355 (1973))). The Court of Appeals below declined to deter-
mine the separate argument made by defendant as to whether the present offenses are 
barred by double jeopardy.
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A. Vindictive Prosecution

¶ 12 [1] It is well established that “neither the double jeopardy provision nor 
the Equal Protection Clause imposes an absolute bar to a more severe 
sentence upon reconviction”; however, “[d]ue process of law . . . requires 
that vindictiveness against a defendant for having successfully attacked 
his first conviction must play no part in the sentence he receives after 
a new trial.” North Carolina v. Pearce, 395 U.S. 711, 723, 725 (1969). In 
Pearce the defendant was convicted upon a charge of assault to commit 
rape, and the trial judge sentenced him to imprisonment for a term of 
twelve to fifteen years. Id. at 713. Several years later, his conviction was 
reversed by this Court after the defendant filed a state post-conviction 
proceeding in which he successfully argued that an involuntary confes-
sion had been unconstitutionally admitted against him. Id. The defen-
dant was later tried again and convicted of the same offense. Id. The 
trial court sentenced him to an eight-year term which, when combined 
with time previously served, amounted to a longer total sentence than 
that originally imposed. Id. After that conviction and sentence were 
upheld by this Court, the defendant challenged his sentence in federal 
court. A federal district court held that the longer sentence imposed 
upon retrial was unconstitutional and thus void, and the Fourth Circuit 
affirmed. Id. at 714. After granting certiorari, the United States Supreme 
Court affirmed the judgment of the Fourth Circuit. Id. at 714, 726. In 
so doing, the Court concluded that “whenever a judge imposes a more 
severe sentence upon a defendant after a new trial, the reasons for his 
doing so must affirmatively appear” in the record and “[t]hose reasons 
must be based upon objective information concerning identifiable con-
duct on the part of the defendant occurring after the time of the original 
sentencing proceeding.” Id. at 726. Thus, in such circumstances, vindic-
tiveness is presumed, and the trial court must affirmatively provide an 
objective basis for the increased sentence in the record. The rationale is 
that vindictiveness for the exercise of a constitutional right, or a defen-
dant’s apprehension of that motivation in the trial court, penalizes the 
exercise of that right and “may unconstitutionally deter a defendant’s 
exercise of the right to appeal or collaterally attack his first conviction.” 
Id. at 725. 

¶ 13  In Blackledge v. Perry, 417 U.S. 21 (1974) limited by Alabama  
v. Smith, 390 U.S. 794, the United States Supreme Court, again in a case 
from North Carolina, expanded the presumption of vindictiveness to 
cases in which a prosecutor seeks conviction for a more serious charge 
with a significantly more severe penalty after a defendant successfully 
appeals and obtains a trial de novo. Id. at 28–29. In Blackledge, the de-
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fendant was convicted of misdemeanor assault in district court and sen-
tenced to six months. Id. at 22. Exercising his right to a trial de novo, 
he filed notice of appeal to the Superior Court of North Carolina, af-
ter which the prosecutor indicted him for felony assault. Id. at 23. The 
indictment covered the same conduct for which the defendant had re-
ceived the misdemeanor conviction. Id. The defendant entered a plea 
of guilty to the more serious offense and was sentenced to five to seven 
years. The Supreme Court held due process was violated because the 
indictment for a more serious offense carrying a significantly increased 
sentence was presumptively vindictive, meted out in retaliation for the 
defendant’s pursuing his statutory right to a trial de novo in the superior 
court. Id. at 28–29. The Court observed that, unlike Pearce, the vindic-
tiveness was not exercised by “the judge or the jury, but the prosecu-
tion.” Id. at 27.

¶ 14  Subsequent decisions of the Supreme Court have declined to ex-
pand the rule in Pearce and Blackledge presuming vindictiveness beyond 
the circumstances in those cases. See, e.g., Alabama v. Smith, 490 U.S. 
801 (1989) (presumption inapplicable to greater sentence imposed fol-
lowing a jury trial after a prior guilty plea); United States v. Goodwin, 
457 U.S. 368, 382–84 (1982) (presumption not warranted when the defen-
dant is indicted after refusing plea deal); see also Gilbert v. N.C. State 
Bar, 363 N.C. 70, 77–78 (2009).

¶ 15  North Carolina courts have also declined to expand the presump-
tion of vindictiveness, instead applying it only when the facts match 
those in Pearce or Blackledge. Cf. State v. Bissette, 142 N.C. App. 669, 
673 (2001) (applying Blackledge after finding similar factual scenario); 
State v. Phillips, 38 N.C. App. 377, 379 (1978) (same); State v. Mayes, 31 
N.C. App. 694, 696–97 (1976) (same). After Pearce was decided, North 
Carolina enacted N.C.G.S. § 15A-1335, which provides that when a con-
viction or sentence has been set aside on direct review or through col-
lateral attack, the trial court may not impose a more severe sentence for 
the same offense “or for a different offense based on the same conduct.” 
N.C.G.S. § 15A-1335 (2019). Thus, Pearce-type judicial vindictiveness 
would not be established so long as the trial court complies with this 
prophylactic and mandatory statutory provision, which meets the con-
stitutional requirement of due process established in Pearce.

¶ 16  Not every case of repeated prosecution falls under Blackledge and 
warrants the presumption of vindictiveness on the part of the prosecu-
tor. The filing of additional charges following the defendant’s exercise of 
a procedural right does not necessarily warrant a presumption of pros-
ecutorial vindictiveness. See Goodwin, 457 U.S. at 379; see also United 
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States v. Johnson, 325 F.3d 205, 211 (4th Cir.) (concluding that the fil-
ing of “more appropriate charges” on the same set of facts was not evi-
dence of vindictiveness), cert. denied, 540 U.S. 897 (2003). Specifically, 
evidence that repeated prosecution is motivated by the desire to pun-
ish the defendant for his offenses does not, without more, suffice to  
warrant a presumption of vindictiveness. The Supreme Court in 
Goodwin explained:

The imposition of punishment is the very pur-
pose of virtually all criminal proceedings. The pres-
ence of a punitive motivation, therefore, does not 
provide an adequate basis for distinguishing govern-
mental action that is fully justified as a legitimate 
response to perceived criminal conduct from govern-
mental action that is an impermissible response to 
noncriminal, protected activity. Motives are complex 
and difficult to prove. As a result, in certain cases in 
which action detrimental to the defendant has been 
taken after the exercise of a legal right, the Court has 
found it necessary to “presume” an improper vindic-
tive motive. Given the severity of such a presumption, 
however—which may operate in the absence of any 
proof of an improper motive and thus may block a 
legitimate response to criminal conduct—the Court 
has done so only in cases in which a reasonable likeli-
hood of vindictiveness exists. 

Goodwin, 457 U.S. at 372–73. Accordingly, a reasonable likelihood of vin-
dictiveness is not shown (and the presumption not warranted) merely 
by evidence that the prosecutor sought to punish the defendant for his 
criminal conduct by reprosecution.

¶ 17  Here, the evidence showed that after defendant’s successful appeal 
to the Court of Appeals in Schalow I, the State indicted the defendant 
for fourteen counts of felony child abuse and Mr. Newman stated to the 
media that, if this Court declined to allow the State’s petition for dis-
cretionary review, he “w[ould] take additional action to see that [defen-
dant] is held accountable for his actions.” In his statements Mr. Newman 
specifically noted the “extreme case of brutality” demonstrated by the 
acts of domestic violence here. Furthermore, in his Facebook post, Mr. 
Newman said, “My goal is to have [defendant] receive a comparable 
sentence to the one originally imposed.” Although the prosecution ob-
tained additional charges, the stated purpose was to ensure defendant 
was punished for his criminal conduct and to obtain “a comparable  
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sentence” to the original one—not a substantially more severe sentence 
in retaliation for the appeal. Thus, to the extent that the public state-
ments of the prosecutor evidence any discernable motive to the repro-
secution attributable to the State, it is to punish defendant for his crimes 
and not for the successful exercise of his right of appeal.

¶ 18  In determining whether the circumstances warranted a presump-
tion of vindictive prosecution, the Court of Appeals below considered 
only that (1) “[t]his is the third time that District Attorney Newman has 
attempted to try [d]efendant for crimes based upon the same alleged 
conduct,” and (2) that, based on its calculation, the maximum potential 
period of incarceration defendant could serve if he were convicted of 
all of the newly-indicted offenses under the present prosecution signifi-
cantly exceeded the sentence he could have received under the second 
prosecution for attempted first-degree murder. Schalow II, 269 N.C. 
App. at 374–75. The Court of Appeals erred in its analysis. 

¶ 19  First, the Court of Appeals erred in calculating the maximum term 
to which defendant could be sentenced for the offenses here because it 
failed to consider the applicability of N.C.G.S. § 15A-1335 to the hypo-
thetical maximum sentence here. As previously noted, Section 15A-1335 
was enacted specifically to prevent vindictiveness arising from repeated 
prosecutions under Pearce and its progeny. While its enactment follow-
ing Pearce was aimed at prophylactically eliminating violations of due 
process resulting from judicial vindictiveness, the effect of the statute 
is to potentially preclude due process violations for prosecutorial vin-
dictiveness under Blackledge as well. Section 15A-1335 states:

When a conviction or sentence imposed in supe-
rior court has been set aside on direct review or collat-
eral attack, the court may not impose a new sentence 
for the same offense, or for a different offense based 
on the same conduct, which is more severe than the 
prior sentence less the portion of the prior sentence 
previously served. This section shall not apply when 
a defendant, on direct review or collateral attack, 
succeeds in having a plea of guilty vacated.

N.C.G.S. § 15A-1335. Section 15A-1335 is mandatory; thus, even if a pros-
ecutor successfully pursues a second prosecution that would otherwise 
carry a substantially more severe sentence, so long as the charges are 
“for the same offense, or for a different offense based on the same con-
duct,” the statute operates to prohibit the trial court from imposing a 
sentence with a length greater than the sentence which was set aside 
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minus the portion of the prior sentence that the defendant had already 
served. Accordingly, applying N.C.G.S. § 15A-1335, the presumption of 
prosecutorial vindictiveness under Blackledge, which applies only where 
the more serious charge “subject[ed]” the defendant “to a significantly 
increased potential period of incarceration,” Blackledge, 417 U.S. at 28, 
cannot be implicated because a “significantly increased” sentence for 
offenses based on the same conduct is a legal impossibility under North 
Carolina law. The Court of Appeals correctly noted that the offenses 
charged here were “based upon the same alleged conduct” as the previ-
ous prosecutions. Schalow II, 269 N.C. App. at 374. Therefore, N.C.G.S. 
§ 15A-1335 applies and the maximum potential period of incarceration 
was limited to an amount less than or equal to the maximum sentence 
set aside in Schalow I minus the time defendant served, namely, a maxi-
mum potential sentence of 201 months minus time served. See Schalow I,  
251 N.C. App. at 338. The Court of Appeals erred in failing to apply 
Section 15A-1335 to its sentencing calculation. As a result, it further 
erred in holding a presumption of prosecutorial vindictiveness under 
Blackledge was shown.3 

¶ 20  The Court of Appeals compared the potential period of incarceration 
under the new prosecution to the potential period of incarceration under the 
second prosecution. See Schalow II, 269 N.C. App. at 375 (“Therefore, 
the ‘increased potential period of incarceration’ [d]efendant now 
faces relative to what he potentially faced in the Second Prosecution 
is more than 35 years of incarceration in aggregate.”). Defendant, 
however, argues that the most appropriate point of comparison is not 
between the current potential period of incarceration and the potential 
period of incarceration for the previous prosecution, but zero months 
because “[w]hen judging whether a charging decision is vindictive, 
the most appropriate point of comparison is the defendant’s exposure 
immediately before and immediately after that charging decision.” 
But this is not the rule in Blackledge, which was based on the rationale 
that a defendant “is entitled to pursue his [procedural right] without 
apprehension that the State will retaliate by substituting a more serious 
charge for the original one.” Blackledge, 417 U.S. at 28 (emphasis 

3. In his brief, defendant repeatedly notes the discrepancy between the single count 
of attempted murder originally brought against him and the twenty charges he now faces, 
arguing that the number of new charges alone could also justify a presumption of prosecu-
torial vindictiveness. While colloquially “quantity has a quality all its own,” that is not the  
presumption recognized in Blackledge. Rather, the relevant criterion is solely whether  
the new charge or charges subject the defendant “to a significantly increased potential 
period of incarceration.” 417 U.S. at 28.
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added). Hence, the comparison under Blackledge is between the 
present potential criminal liability and that under the original charge or 
charges. Moreover, taken literally, defendant’s argument would presume 
vindictiveness for any prosecution, given that deciding to charge after 
initially not charging, or deciding to pursue additional charges, both result  
in an increase in exposure compared to immediately before the 
charging decision.

¶ 21  Defendant next argues as an alternative basis that the Court of 
Appeals should be affirmed because, under the United States Supreme 
Court’s decision in Goodwin, the trigger for applying the presumption of 
vindictiveness is “a change in the charging decision made after an initial 
trial is completed.” Goodwin, 457 U.S. at 381. Defendant fundamentally 
misreads Goodwin. In Goodwin the Court held that due process does 
not necessitate the imposition of a prophylactic presumption of pros-
ecutorial vindictiveness whenever a prosecutor brings greater charges 
after a defendant requests a jury trial. Id. at 383. In reasoning the pre-
sumption was unwarranted, the Court noted, “There is good reason to 
be cautious before adopting an inflexible presumption of prosecutorial 
vindictiveness in a pretrial setting” because 

[a]t this stage of the proceedings, the prosecutor’s 
assessment of the proper extent of prosecution 
may not have crystallized. In contrast, once a trial 
begins—and certainly by the time a conviction has 
been obtained—it is much more likely that the State 
has discovered and assessed all of the information 
against an accused and has made a determination, on 
the basis of that information, of the extent to which 
he should be prosecuted. Thus, a change in the charg-
ing decision made after an initial trial is completed is  
much more likely to be improperly motivated than  
is a pretrial decision.

Id. at 381. The Court in Goodwin was simply distinguishing the like-
lihood of vindictiveness undergirding decisions to change charging 
decisions at various stages of trial and reasoning that a presumption of 
vindictiveness was less warranted in decisions made before trial than 
after. Merely because the Court held that a presumption was not war-
ranted in a pre-trial change in charging decision, it does not follow that 
it held that such a presumption was warranted for all post-trial charging 
decision changes. Indeed, the Court in Goodwin reaffirmed the long-
standing principle that, “[g]iven the severity of such a presumption . . .  
the Court has done so only in cases in which a reasonable likelihood 
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of vindictiveness exists.” Id. at 373. We decline defendant’s invitation 
to adopt his reading of Goodwin so as to dramatically expand the cat-
egories of cases in which a presumption of vindictiveness is warranted 
by. We join the Court in Goodwin in recognizing the harshness of such 
a presumption, “which may operate in the absence of any proof of an 
improper motive and thus may block a legitimate response to criminal 
conduct.” Id.

¶ 22  Finally, although the Court of Appeals did not reach the issue of 
whether actual vindictiveness was shown, the State argues it was not 
shown and defendant argues it was. In arguing there was actual vindic-
tiveness, defendant points to evidence of Mr. Newman’s statements to 
the press and to the trial court about his intention to pursue new charges 
if this Court denied the State’s petition for discretionary review. As dis-
cussed above, the only motive these statements reflected on the part of 
the State was its desire to punish defendant’s alleged criminal conduct. 
As the Court in Goodwin noted, “The imposition of punishment is the 
very purpose of virtually all criminal proceedings,” and, accordingly, 
“does not provide an adequate basis for distinguishing governmental ac-
tion that is fully justified as a legitimate response to perceived criminal 
conduct from governmental action that is an impermissible response to 
noncriminal, protected activity.” Id. at 372–73. Indeed, a prosecutor’s 
charging decision is presumptively lawful. United States v. Armstrong, 
517 U.S. 456, 464 (1996). Only in rare cases may that presumption be 
overcome, and it has not been overcome by evidence of actual vindic-
tiveness here. See Goodwin, 457 U.S. at 384 n.19; Johnson, 325 F.3d  
at 210–11.

¶ 23  We hold that by failing to consider the application of Section 
15A-1335, the Court of Appeals erred in its calculation of the possi-
ble period of incarceration for the present charges when compared 
with the prior charge. A proper comparison of the potential sentences 
establishes that the Blackledge presumption of prosecutorial vindic-
tiveness is not warranted. Moreover, no other presumption of pros-
ecutorial vindictiveness is warranted and the defendant has failed to 
show actual vindictiveness.

B. Joinder Violation

¶24  [2] The Court of Appeals next held that the trial court erred in deny-
ing defendant’s motion to dismiss the charges because they should 
have been joined for trial with the original attempted murder charge. 
We disagree.
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¶ 25  Subsection 15A-926(a) of the North Carolina General Statutes states 
that two or more offenses may be joined for trial when the offenses “are 
based on the same act or transaction or on a series of acts or trans-
actions connected together or constituting parts of a single scheme or 
plan.” N.C.G.S. § 15A-926 (2019). Once a defendant has been tried for 
one offense, the defendant’s motion to dismiss a subsequent charge of 
a joinable offense must be granted. Id. § 15A-926(c)(2). The motion to 
dismiss must be made before the second trial and must be granted un-
less “a. A motion for joinder of these offenses was previously denied, 
or b. The court finds that the right of joinder has been waived, or c. The 
court finds that because the prosecutor did not have sufficient evidence 
to warrant trying this offense at the time of the first trial, or because of 
some other reason, the ends of justice would be defeated if the motion 
were granted.” Id. § 15A-926(c)(2).

¶ 26  In State v. Furr, 292 N.C. 711, cert. denied, 434 U.S. 924 (1977), a 
defendant was tried for the murder of his wife, resulting in a mistrial, 
id. at 723–24, and was subsequently tried and convicted for murder and 
for twelve counts of solicitation, id. at 714. The defendant argued on ap-
peal that the trial court erred in not dismissing the solicitation charges 
for failure to join under N.C.G.S. § 15A-926 at the initial murder trial. 
Id. at 723–24. We disagreed, holding that Section 15A-926 did not ap-
ply because “[a]t the time of [the] defendant’s first trial for murder . . . 
no indictments had yet been returned against him for solicitation.” Id. 
The solicitation charges “could not, therefore, have been joined with 
the murder charge.” Id. We also noted that nothing “indicated that the 
state held the solicitation charges in reserve pending the outcome of  
the murder trial as defendant suggests.” Id.

¶ 27  In State v. Warren, 313 N.C. 254 (1985), the defendant was tried for 
murder and convicted on the lesser offense of manslaughter. Id. at 256. 
He was then tried for burglary and larceny from the home of the victim. 
Id. We restated the rule in Furr that Section 15A-926 does not apply 
when the defendant had not been indicted for the additional charges at 
the time of the first trial. Id. at 260. But we also recognized an excep-
tion to the rule in Furr that the subsequent offenses must be dismissed  
“[i]f a defendant shows that the prosecution withheld indictment on ad-
ditional charges solely in order to circumvent the statutory joinder re-
quirements.” Id. We described two circumstances, “[a] finding of either 
or both” of which “would support but not compel a determination by 
the trial court that the prosecutor withheld the additional indictment in 
order to circumvent the statute”: (1) “during the first trial the prosecutor 
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was aware of substantial evidence that the defendant had committed the 
crimes for which he was later indicted”; and (2) “[a] showing that the 
State’s evidence at the second trial would be the same as the evidence 
presented at the first.” Id. at 260 (emphasis omitted). We nevertheless 
concluded that the charges in Warren did not warrant dismissal, be-
cause the record showed “valid reasons” for bringing the charges later, 
id. at 263, in that the stolen property was recovered after completion 
of the murder trial, and the State thus had insufficient evidence of lar-
ceny at the time of the murder trial, id. at 261–63. Accordingly, as in the 
case of prosecutorial vindictiveness, in assessing a claim the prosecu-
tion withheld an indictment to circumvent the statute, the court must 
assess the justification offered by the State and determine if legitimate 
prosecutorial reasons supported the conduct.

¶ 28  Here defendant moved to dismiss arguing, inter alia, that the cur-
rent charges for felony child abuse and various kinds of assault should 
have been joined with the attempted murder charge from the earlier 
prosecutions. He argued these offenses arose from the same act or 
transaction and thus warranted dismissal. At the hearing on the motion, 
defendant’s counsel stated the motion was based on the “statutory pro-
hibition on prosecuting joinable offenses after a defendant has already 
been tried for an offense that would have been joinable under [N.C.G.S. 
§] 15A-926,” and that Section 15A-926 “makes it clear that if there is a 
joinable offense and the State proceeds to try in a second trial offenses 
that should have been joined in the first trial, . . . the court must grant a 
motion to dismiss.” The trial court denied defendant’s motion to dismiss.

¶ 29  The record reveals no evidence that defendant alleged the State 
originally held the additional charges in reserve, nor did he allege un-
der Warren that the prosecution withheld indictment on the additional 
charges in order to circumvent the statute. Under Warren it is the de-
fendant’s burden to make such a showing, because a prosecutor’s charg-
ing decision is presumptively lawful. See Armstrong, 517 U.S. at 464; 
Warren, 313 N.C. at 260. Because the defendant made no argument un-
der Warren, the trial court did not make findings of fact regarding the 
prosecutor’s motive in not pursuing the indictments.

¶ 30  Nevertheless, on appeal to the Court of Appeals, defendant argued 
the offenses were joinable and should be dismissed for failure to join 
under N.C.G.S. § 15A-926, and while acknowledging Furr’s holding that 
such offenses could not be charged when no indictments had been re-
turned, also argued for the first time that the record supported the ex-
ception under Warren.
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¶ 31  The Court of Appeals below held that the trial court erred in deny-
ing defendant’s motion to dismiss, opining that defendant had “shown 
both Warren circumstances.” Schalow II, 269 N.C. App. at 382. Although 
Warren expressly states that a showing of one or both circumstances 
merely “would support but not compel a determination by the trial court 
that the prosecutor withheld the additional indictment in order to cir-
cumvent the statute,” Warren, 313 N.C. at 260 (emphasis added), the 
Court of Appeals went further and held for the first time that a show-
ing of the circumstances described in Warren not merely permitted but 
mandated dismissal by the trial court. Schalow II, 269 N.C. App. at 382. 
Acknowledging that in Warren itself this Court held that the circum-
stances outlined would support, but not compel, such a determination 
and that it was “left with no precedent regarding what, beyond the two 
Warren circumstances, a defendant needs to show in order to implicate 
the Warren exception,” id., the Court of Appeals announced a new test 
for when the Warren exception compels reversal of a denial of a motion 
to dismiss: 

[B]ecause (1) Defendant has shown that both Warren 
circumstances are present, (2) the State has had 
multiple previous opportunities to join the offenses 
on which it now seeks to try Defendant, and (3) the 
State has neither argued that it was somehow unable 
to try the offenses at an earlier time nor proffered any 
explanation for why the offenses were not tried along 
with the earlier charge, we hold that the Warren 
exception should apply.

Id. The Court of Appeals then concluded that “[d]efendant has made a 
showing that should have compelled a determination by the trial court 
that the prosecutor withheld the indictments here at issue in order  
to circumvent [N.C.G.S. § 15A-]926, and that [d]efendant is entitled to  
dismissal of the new charges under [N.C.G.S. § 15A-]926(c)(2), as well.” 
Id. at 383.

¶ 32  The State argues the Court of Appeals erred in finding a joinder vio-
lation, and we agree. First, defendant contended that the Warren excep-
tion applies to require dismissal for failure to join when that argument 
is made for the first time at the Court of Appeals. That argument was 
not made to the trial court; rather, defendant’s motion to dismiss there 
was based on a violation of N.C.G.S. § 15A-926. Defendant did not cite 
Warren and, most importantly, made no allegation or argument that the 
prosecution withheld the subsequent indictments for the purpose of 
circumventing the joinder statute. Because no such showing was made 



654 IN THE SUPREME COURT

STATE v. SCHALOW

[379 N.C. 639, 2021-NCSC-166]

by defendant to the trial court, the issue of whether the Warren excep-
tion applied was not passed upon by the trial court. Accordingly, under 
Rule of Appellate Procedure 10(a)(1), the issue was not preserved for 
appeal.4 N.C. R. App. P. 10(a)(1).

¶ 33  Beyond defendant’s failure to preserve the issue and the Court of 
Appeals’ reversal of the trial court’s order on a ground not argued to 
the trial court in the first instance, the Court of Appeals also erred by 
disregarding our rule in Warren and transforming the exception recog-
nized there from one permitting dismissal of the subsequent charges by 
the trial court to one requiring it. In Warren, we specifically stated that 
showing one or both circumstances identified therein “would support 
but not compel a determination by the trial court that the prosecutor 
withheld the additional indictment in order to circumvent the statute.” 
313 N.C. at 260 (emphasis added). Accordingly, converting a showing of 
both Warren circumstances into a mandate requiring dismissal contra-
venes precedent of this Court.5

III.  Conclusion

¶ 34  In conclusion, we hold the Court of Appeals erred in holding a pre-
sumption of prosecutorial vindictiveness was warranted and in holding 
the trial court should have dismissed the charges under Warren, both 
because the issue is not preserved and, even if it were, the Court of 
Appeals decision contravenes our precedents. Furthermore, the State’s 
argument the Court of Appeals in Schalow I erred in holding the second 
prosecution was barred by double jeopardy is barred by issue preclu-
sion. Finally, the Court of Appeals declined to address the additional 
argument defendant made in appealing from the trial court’s denial of 
his motion to dismiss that double jeopardy barred the present charges. 

4. In State v. Golder, we opined that “[b]y not requiring that a defendant state the 
specific grounds for his or her objection, Rule 10(a)(3) provides that a defendant pre-
serves all insufficiency of the evidence issues for appellate review simply by making a 
motion to dismiss the action at the proper time.” State v. Golder, 374 N.C. 238, 246 (2020). 
We specifically contrasted this approach to sufficiency of the evidence under Rule 10(a)(3)  
with Rules 10(a)(1)–(2), which require “specific grounds” for preserving other issues. See 
id. at 245–46.

5. Likewise, the second criterion identified in the test created by the Court of 
Appeals—that “the State has had multiple opportunities to join the offenses”—would re-
quire overruling Furr, in which we determined that the State had not had an opportunity 
to join the offenses when, as here, an indictment for the offenses had not been returned. 
Furr, 292 N.C. at 723–24. Indeed, defendant asks us to overrule Furr. We are not per-
suaded and decline to do so.
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Schalow II, 269 N.C. App. at 383. Accordingly, we reverse the decision 
of the Court of Appeals and remand this case to that court for consider-
ation of defendant’s double-jeopardy arguments.

REVERSED AND REMANDED.
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 )
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HOUSE STANdING COMMITTEE ON REdISTRICTING; )
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TENTH DISTRICT

No. 413P21

ORDER

Plaintiffs’ Petitions for Discretionary Review Prior to Determination 
by the Court of Appeals, Motion to Suspend Appellate Rules to Expedite 
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a Decision, and Motion to Suspend Appellate Rules and Expedite 
Schedule, filed in these consolidated cases on 6 December 2021 are 
allowed as follows:

In light of the great public interest in the subject matter of these 
cases, the importance of the issues to the constitutional jurisprudence 
of this State, and the need for urgency in reaching a final resolution on 
the merits at the earliest possible opportunity, the Court grants a pre-
liminary injunction and temporarily stays the candidate-filing period 
for the 2022 elections for all offices until such time as a final judgment  
on the merits of plaintiffs’ claims, including any appeals, is entered and 
a remedy, if any is required, has been ordered.  

1. Defendants are hereby enjoined from conducting elections for 
any public offices in the state on Tuesday, March 8, 2022 and, consis-
tent with the response and affidavit of the North Carolina State Board 
of Elections, defendants instead are directed to hold primaries for all 
offices on Tuesday, May 17, 2022.  The trial court is authorized to issue 
any orders necessary to accomplish the resulting changes in the election 
schedule, including implementing shortened filing periods and other 
administrative adjustments.

2. Any individual who has already filed to run for public office in 
2022 and whose filing has been accepted by the appropriate board of 
elections, will be deemed to have filed for the same office under the 
new election schedule for the May 2022 primary unless they provide 
timely notice of withdrawal of their candidacy to the board of elections 
during the newly-established filing period; and except to the extent that 
a remedy in this matter, if any, impacts a candidate’s eligibility to hold 
the office for which they have currently filed. Any individual who has 
properly withdrawn their candidacy is free to file for any other office for 
which they may be eligible during the reopened filing period.

3. The trial court is directed to hold proceedings necessary to 
reach a ruling on the merits of plaintiffs’ claims and to provide a written 
ruling on or before Tuesday, January 11, 2022.  

4. Any party wishing to appeal the trial court’s ruling must file a 
Notice of Appeal within two business days of the trial court’s ruling, 
exclusive of weekends and holidays, in the trial court and with this 
Court, and should expect that an expedited briefing and hearing sched-
ule in this Court will commence immediately thereafter.

The Petition for Writ of Supersedeas and Motion for Temporary Stay 
are dismissed as moot.
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By order of the Court in Conference, this the 8th day of December, 
2021.

 s/Barringer, J.
 For the Court

WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 8th day of December, 2021.

 AMY L. FUNDERBURK
 Clerk, Supreme Court of  
 North Carolina

 s/Amy L. Funderburk
 Assistant Clerk, Supreme Court of 
 North Carolina
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IN RE  )
B.B., S.B., S.B.  ) Burke County

  

No. 24A21

ORDER

Confronted with unique circumstances and potentially specula-
tive requests for inferences from both parties, this Court, in the exer-
cise of its discretion, finds it prudent to remand this case so the parties 
may supplement the record with evidence related to the trial court’s 
statements on the record concerning respondent-mother’s motion to 
continue on 4 September 2020: specifically, the statement that “[respon-
dent-mother] was prepared for transport yesterday at some point, so 
she knew of today’s court date. She did bond out, but she is not present 
today, despite the fact that she was aware yesterday and prepared to 
come to court yesterday.”1 

Given these unique circumstances, this Court, in the exercise of its 
discretion, also remands this case to the trial court for the trial court to 
hear respondent-mother’s claim of ineffective assistance of counsel. The 
record before this Court contains no findings of fact or conclusions of 
law as to the claim of ineffective assistance of counsel because respon-
dent-mother asserted her claim of ineffective assistance of counsel for 
the first time on appeal and has not sought relief from the trial court.

Hence, within ten days of this order, appellate counsel for respon-
dent-mother may file a Rule 60(b) motion with evidentiary support to set 
aside the termination-of-parental-rights order as to respondent-mother 
for ineffective assistance of counsel and serve such on the trial counsel 

1. Respondent-mother was served with a notice of a hearing on the termination-of-
parental-rights motion, which reflected a hearing time and date of 2:00 p.m. on 3 September 
2020. A writ of habeas corpus ad testificandum was also issued on 31 August 2020 to the  
Caldwell County Sheriff to bring respondent-mother from the Caldwell County Jail into  
the custody of the Burke County Sheriff for the Burke County Sheriff to deliver respondent-
mother to the Burke County Courthouse, Courtroom #2, at 9:00 a.m. on 4 September 2020. 
The hearing on the motion to terminate parental rights occurred on 4 September 2020, com-
mencing at or about 9:22 a.m. Respondent-mother was not in the courtroom on 4 September 
2020 at or about 9:22 a.m. The parties do not dispute that respondent-mother was released 
from jail the night of 3 September 2020 as represented by respondent-mother’s trial counsel 
and the bailiff at the 4 September 2020 hearing. Because the record reflects that respondent-
father was present for the termination-of-parental-rights hearing, this Court does not need 
supplementation of the record regarding the trial court’s statement on the record that “[w]e 
do have the [r]espondent[-f]ather here.”
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for respondent-mother, the Guardian ad Litem (GAL), and Burke County 
Department of Social Services (DSS). Other parties should serve any 
responsive materials within ten days of receiving respondent-mother’s 
motion.

If any evidentiary hearing is necessary, it shall be calendared with 
priority and in no event later than twenty-five days from this order. The 
trial court shall enter an order with any necessary findings of fact and 
conclusions of law within five days of the evidentiary hearing.

If the Rule 60(b) motion is granted, the trial court shall set aside 
the termination-of-parental-rights order as to respondent-mother and 
hold a new hearing on DSS’s motion to terminate the parental rights 
of respondent-mother, and respondent-mother’s appellate counsel shall 
file a notice of dismissal of the appeal before this Court.

If the Rule 60(b) motion is denied, appellate counsel for respondent-
mother shall, in consultation with appellate counsel for other parties, 
file any supplement to the appellate record within thirty-five days of the 
present order of this Court. Respondent-mother may file a supplemental 
appellate brief within five days of filing the record supplement, and the 
GAL and DSS may file responsive briefs within five days of service of 
respondent-mother’s brief. No reply shall be allowed. If necessary, the 
appeal will then be promptly scheduled for oral argument.

This Court retains jurisdiction and the discretion to enter additional 
orders to facilitate the prompt adjudication of this appeal.

By order of the Court in Conference, this the 14th day of December 
2021.

 s/Berger, J.
 For the Court

WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 17th day of December 2021.

 AMY L. FUNDERBURK
 Clerk of the Supreme Court

 s/Amy L. Funderburk
 Assistant Clerk of Court
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IN THE MATTER OF )
M.C.B.  ) Cumberland County

No. 221A21

ORDER

Pursuant to Rule 29(b) of the North Carolina Rules of Appellate 
Procedure and for cause deemed appropriate, further consideration of 
the appeal in this matter in this Court shall be held in abeyance pend-
ing resolution of the appeal pending in the North Carolina Court of 
Appeals in this same matter under file number 21-339.  The Petition 
for Discretionary Review, Motion to Suspend the Appellate Rules to 
Permit Expedited Review and Motion to Consolidate Appeals filed on  
29 October 2021 are denied.

By order of the Court in Conference, this the 2nd day of November, 
2021.

 s/Barringer, J.
 For the Court

WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 2nd day of November, 2021.

 AMY FUNDERBURK
 Clerk of the Supreme Court

 s/Amy Funderburk
 Assistant Clerk
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CHARLOTTE POPE MILLER,  )
ADMINISTRATRIX OF THE ESTATE  )
OF THE LATE JOHN LARRY MILLER )
  )
 v. ) HARNETT COUNTY
  )
CAROLINA COAST EMERGENCY  )
PHYSICIANS, LLC, HARNETT HEALTH  )
SYSTEM, INC. d/B/A BETSY JOHNSON  )
REGIONAL HOSPITAL, ANd  )
dR. AHMAd S. RANA )

No. 222P21

ORDER

Upon consideration of the petition filed on the 22nd of June 2021 by 
defendants in this matter for discretionary review of the decision of the 
North Carolina Court of Appeals pursuant to N.C.G.S. § 7A-31, the peti-
tion is ALLOWED as to:

Issue I – Did the Court of Appeals err in affirming the trial court’s 
order denying Harnett Health’s Motion to Dismiss pursuant to Rule 9(j) 
of the North Carolina Rules of Civil Procedure when Plaintiff-Appellee’s 
Rule 9(j) expert testified that he had never been critical of Harnett 
Health; and,

Issue II – Did the Court of Appeals err in applying a de novo stan-
dard of review instead of an abuse of discretion standard in its exclusion 
of Dr. Harris.

By order of this Court in Conference, this the 14th day of December 
2021.

 s/Berger, J. 
 For the Court

The case is docketed as of the date of this order’s certification. Briefs 
of the respective parties shall be submitted to this Court within the times 
allowed and in the manner provided by Appellate Rule 15(g)(2).
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WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 17th day of December 2021.

 AMY L. FUNDERBURK
 Clerk of the Supreme Court

 s/Amy Funderburk
 Assistant Clerk
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NORTH CAROLINA STATE  )
CONfERENCE Of THE NAACP,  )
COMMON CAUSE, MARILYN HARRIS, )
GARY GRANT, JOYAH BULLUCK, ANd  )
THOMASINA wILLIAMS, )
 )
 Plaintiffs-petitioners, )
  )
 v. ) From Wake County
  )
PHILLIP E.BERGER in his official  )
capacity as President Pro Tempore of the  )
North Carolina Senate; TIMOTHY K.  )
MOORE in his official capacity as  )
Speaker of the North Carolina House of  )
Representatives; RALPH E. HISE, JR.,  )
wARREN dANIEL, PAUL NEwTON, in  )
their official capacities as Co-Chairmen  )
of the Senate Committee on Redistricting  )
and ElectionS; dESTIN HALL, in his  )
official capacity as Chairman of the ) 
House Standing Committee on  )
Redistricting, THE STATE Of NORTH  )
CAROLINA; THE NORTH CAROLINA  )
STATE BOARd Of ELECTIONS;  )
dAMON CIRCOSTA, in his official  )
capacity as Chair of the State Board of  )
Elections; STELLA ANdERSON, in her  )
official capacity as Secretary of the State  )
Board of Elections; STACY EGGERS Iv,  )
in his official capacity as Member of the  )
State Board of Elections; JEff CARMON III,  )
in his official capacity as Member of the  )
State Board of Elections; TOMMY TUCKER, )
in his official capacity as Member of the  )
State Board of Elections; KAREN BRINSON )
BELL, in her official capacity as Executive  )
Director of the State Board of Elections,  )
  )
 Defendants-respondents )

No. 416P21-1

ORDER

Plaintiffs-petitioners’ Motion to Expedite Consideration of Decision 
in the Public Interest is allowed. Pursuant to Rule 15 of the North 
Carolina Rules of Appellate Procedure, the Petition for Discretionary 
Review is dismissed ex mero motu without prejudice to the plaintiffs-
petitioners’ right to seek leave from the Superior Court to intervene in 
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the trial court proceedings in the consolidated cases of Harper v. Hall, 
No. 21 CVS 50085 (N.C. Super. Ct., Wake Cnty.) and North Carolina 
League of Conservation Voters, Inc. v. Hall, No. 21 CVS 015426 (N.C. 
Super. Ct., Wake Cnty.). Plaintiff-petitioners’ motions for temporary 
stay, to disqualify Justice Berger, Jr. and for the pro hac vice admission 
of J. Tom Boer and Olivia T. Molodanof of the law firm Hogan Lovells US 
LLP are dismissed as moot.

By order of the Court in Conference, this the 8th day of December, 
2021.

 s/Barringer, J.
 For the Court

WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 8th day of December, 2021.

 AMY L. FUNDERBURK
 Clerk of the Supreme Court

 s/Amy L. Funderburk
 Assistant Clerk
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STATE OF NORTH CAROLINA )
  )
 v. ) Davidson County
  )
DARRELL TRISTAN ANDERSON )

No. 23A21

ORDER

This matter is before this Court on defendant’s appeal from a divided 
panel of the Court of Appeals.  The Court of Appeals unanimously held 
in State v. Anderson,  275 N.C. App. 689 (2020), that a resentencing hear-
ing was required because of the trial court’s determination that it lacked 
the discretion to impose concurrent sentences for defendant’s two con-
victions of first-degree murder.  Until the trial court holds a resentenc-
ing hearing, defendant’s appeal is not ripe for resolution. This Court, ex 
mero motu, dismisses the current appeal and remands the matter to the 
Court of Appeals for further remand to the trial court for a resentencing 
hearing (with any appeal therefrom proceeding in the usual manner).

By order of the Court in conference, this the 14th day of December 
2021.

 s/Berger, J.
 For the Court

WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 17th day of December 2021.

 s/Amy L. Funderburk

 AMY L. FUNDERBURK
 Assistant Clerk of the  
 Supreme Court



668 IN THE SUPREME COURT

STATE v. ANTHONY

[379 N.C. 668 (2021)]

STATE OF NORTH CAROLINA )
  )
 v. ) Rowan County
  )
KENNETH RUSSELL ANTHONY )

No. 352P19-2

ORDER

The State’s petition for discretionary review is allowed for the lim-
ited purpose of remanding to the Court of Appeals to reconsider its hold-
ing in light of this Court’s decisions in State v. Hilton, 378 N.C. 692, 
2021-NCSC-115, and State v. Strudwick, 2021-NCSC-127, as well as the 
General Assembly’s recent amendments to the satellite-based monitor-
ing program, see Act of Sep. 2, 2021, S.L. 2021-138, § 18, https://www.
ncleg.gov/EnactedLegislation/SessionLaws/PDF/2021-2022/SL2021-138.
pdf (effective 1 December 2021). The Court of Appeals should take such 
additional actions as are warranted. 

By Order of the Court in Conference, this the 14th day of December 
2021.

 s/Berger, J.
 For the Court

WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 17th day of December 2021.

 AMY L. FUNDERBURK
 Clerk of the Supreme Court

 s/Amy L. Funderburk
 Assistant Clerk
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STATE OF NORTH CAROLINA )
  )
 v. ) Beaufort County
  )
ORLANDO COOPER )

No. 90P19-2

ORDER

The State’s petition for discretionary review is allowed for the lim-
ited purpose of remanding to the Court of Appeals to reconsider its 
holding in light of this Court’s decisions in State v. Hilton, 378 N.C. 692, 
2021-NCSC-115, and State v. Strudwick, 2021-NCSC-127, as well as the 
General Assembly’s recent amendments to the satellite-based monitor-
ing program, see Act of Sep. 2, 2021, S.L. 2021-138, § 18, https://www.
ncleg.gov/EnactedLegislation/SessionLaws/PDF/2021-2022/SL2021-138.
pdf (effective 1 December 2021). The Court of Appeals should take such 
additional actions as are warranted. 

By Order of the Court in Conference, this the 14th day of December 
2021.

 s/Berger, J.
 For the Court

WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 17th day of December 2021.

 AMY L. FUNDERBURK
 Clerk of the Supreme Court

 s/Amy L. Funderburk
 Assistant Clerk
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STATE OF NORTH CAROLINA )
  )
 v. ) FORSYTH COUNTY
 )
AARON LEE GORDON )

No. 312PA18-2

ORDER

This case is remanded to the Court of Appeals for further 
consideration in light of this Court’s decisions in State v. Hilton,  
2021-NCSC-115 and State v. Strudwick, 2021-NCSC-127, as well as the 
General Assembly’s recent amendments to the satellite-based moni-
toring program, see Act of Sep. 2, 2021, S.L. 2021-138, § 18, https:// 
www.ncleg.gov/EnactedLegislation/SessionLaws/PDF/2021-2022/
SL2021-138.pdf (effective 1 December 2021). The Court of Appeals 
should take such additional actions as are warranted. 

By order of the Court in Conference, this the 14th day of December, 
2021.

 s/Berger, J.
 For the Court

WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 17th day of December, 2021.

 AMY L. FUNDERBURK
 Clerk of the Supreme Court

 s/Amy L. Funderburk
 Assistant Clerk
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STATE v. GRIFFIN

[379 N.C. 671 (2021)]

STATE OF NORTH CAROLINA )
  )
 v. ) Craven County
  )
THOMAS EARL GRIFFIN )

No. 270A18-2

ORDER

This case is remanded to the Court of Appeals to reconsider its hold-
ing in light of this Court’s decisions in State v. Hilton, 378 N.C. 692, 
2021-NCSC-115, and State v. Strudwick, 2021-NCSC-127, as well as the 
General Assembly’s recent amendments to the satellite-based monitor-
ing program, see Act of Sep. 2, 2021, S.L. 2021-138, § 18, https://www.
ncleg.gov/EnactedLegislation/SessionLaws/PDF/2021-2022/SL2021-138.
pdf (effective 1 December 2021). The Court of Appeals should take such 
additional actions as are warranted. 

By Order of the Court in Conference, this the 14th day of December 
2021.

 s/Berger, J.
 For the Court

WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 17th day of December 2021.

 AMY L. FUNDERBURK
 Clerk of the Supreme Court

 s/Amy L. Funderburk
 Assistant Clerk
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STATE OF NORTH CAROLINA )
  )
 v. ) Granville County
  )
VINCENT LAMONT HARRIS )

No. 548A04-3

ORDER

The State’s notice of appeal is decided as follows: The Court, on 
its own motion, dismisses the State’s appeal and remands this case to 
the Court of Appeals to reconsider its holding in light of this Court’s 
decisions in State v. Hilton, 378 N.C. 692, 2021-NCSC-115, and State 
v. Strudwick, 2021-NCSC-127. The Court of Appeals should further 
remand this matter to the trial court for proceedings under the General 
Assembly’s recent amendments to the satellite-based monitoring pro-
gram, see Act of Sep. 2, 2021, S.L. 2021-138, § 18, https://www.ncleg.gov/
Enacted Legislation/SessionLaws/PDF/2021-2022/SL2021-138.pdf (effec-
tive 1 December 2021). Defendant’s motion to dismiss the State’s appeal 
is dismissed as moot.   

By Order of the Court in Conference, this the 14th day of December 
2021.

 s/Berger, J.
 For the Court

WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 17th day of December 2021.

 AMY L. FUNDERBURK
 Clerk of the Supreme Court

 s/Amy L. Funderburk
 Assistant Clerk



 IN THE SUPREME COURT 673

STATE v. O’KELLY

[379 N.C. 673 (2021)]

STATE OF NORTH CAROLINA )
  )
  v. ) DURHAM COUNTY
 )
D’MONTE LAMONT O’KELLY )

No. 295P21

ORDER

The State’s petition for discretionary review is allowed for the lim-
ited purpose of remanding to the Court of Appeals to reconsider its 
holding in light of this Court’s decisions in State v. Hilton, 2021-NCSC-
115, and State v. Strudwick, 2021-NCSC-127, as well as the General 
Assembly’s recent amendments to the satellite-based monitoring pro-
gram, see Act of Sep. 2, 2021, S.L. 2021-138, § 18, https://www.ncleg.gov/
EnactedLegislation/SessionLaws/PDF/2021-2022/SL2021-138.pdf (effec-
tive 1 December 2021). The Court of Appeals should take such addi-
tional actions as are warranted.

By Order of the Court in Conference, this the 14th day of December, 
2021.

 s/Berger, J.
 For the Court

WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 17th day of December, 2021.

 AMY L. FUNDERBURK
 Clerk of the Supreme Court

 s/Amy L. Funderburk
 Assistant Clerk
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FREDERICK WILSON )
  )
  v. ) PAMLICO COUNTY
  )
KEN OSADNICK, ET AL. )

No. 400P21

ORDER

Plaintiff’s motions for relief filed on 16 and 22 November 2021 are 
dismissed.

By order of this Court in Conference, this the 14th day of December, 
2021.

 s/Berger, J. 
 For the Court

WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 17th day of December, 2021.

 AMY L. FUNDERBURK
 Clerk of the Supreme Court

 s/Amy L. Funderburk
 Assistant Clerk of Court
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Disposition of petitions for Discretionary review UnDer G.s. 7a-31

17 December 2021

9A21 In the Matter  
of L.M.M.

1. Petitioners’ Motion for Sanctions 
Pursuant to Rule 25(b) 

2. Petitioners’ Motion for Sanctions 
Pursuant to Rule 34 

3. Respondent-Father’s Petition for Writ 
of Certiorari to Review Order of District 
Court, Gaston County

1. Denied 

 
2. Denied 

 
3. Allowed

19A21 In the Matter of D.C. Respondent-Parents’ Joint Petition  
for Rehearing

Denied 
11/15/2021

19A21-2 In the Matter of D.C. 1. Respondent-Parents’ Motion  
Seeking Clarification 

2. Respondent-Parents’ Motion in the 
Alternative for Reconsideration of the 
Court’s Ruling

1. Dismissed 

 
2. Dismissed

23A21 State v. Darrell 
Tristan Anderson

North Carolina Advocates for Justice’s 
Motion to Amend Brief

Allowed 
10/29/2021

23A21 State v. Darrell 
Tristan Anderson

The Court’s Ex Mero Motu Motion  
to Remand

Special Order

24A21 In the Matter of 
B.B., S.B., S.B.

The Court’s Ex Mero Motu Motion to 
Remand 

Special Order

31P21 State v. Jonathan 
Matthew Harris

Def’s PDR Under N.C.G.S. § 7A-31 
(COA19-1156)

Denied

40PA20 State v. Leonard 
Paul Schalow

1. Def’s Motion for Judicial Notice

 
2. Def’s Supplemental Motion for 
Judicial Notice

1. Dismissed 
as moot 

2. Dismissed 
as moot

55A21 In the Matter  
of K.A.M.A.

Petitioner’s Motion to Amend the 
Record on Appeal

Allowed

64A21 State v. Riley 
Dawson Conner

North Carolina Advocates for Justice’s 
Motion to Amend Brief (COA19-1087)

Allowed 
10/29/2021

90P19-2 State v. Orlando 
Cooper

1. State’s Motion for Temporary Stay 
(COA18-637-2) 

 
 
2. State’s Petition for Writ of 
Supersedeas 

3. State’s PDR Under N.C.G.S. § 7A-31

1. Allowed 
11/06/2020 
Dissolved 
12/14/2021 

2. Denied 

 
3. Special 
Order
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94P21 State v. Anthony 
Mark Esposito

1. Def’s Petition for Writ of Certiorari to 
Review Order of the COA (COAP21-47) 

2. Def’s Petition for Writ of Certiorari to 
Review Order of Superior Court 

3. Def’s Petition for Writ of Mandamus 

4. Def’s Motion to Arrest Criminal 
Judgment

1. Denied 

 
2. Denied 

 
3. Denied 

4. Denied

95P21 State v. Paul 
Edward Swino

Def’s PDR Under N.C.G.S. § 7A-31 
(COA20-302)

Denied

102A20-2 Chester Taylor, III, 
Ronda and Brian 
Warlick, Lori Mendez, 
Lori Martinez, Crystal 
Price, Jeanette and 
Andrew Aleshire, 
Marquita Perry, 
Whitney Whiteside, 
Kimberly Stephan, 
Keith Peacock, 
Zelmon McBride  
v. Bank of  
America, N.A.

Def’s Motion to Admit Keith Levenberg 
and James McGarry Pro Hac Vice

Allowed 
12/07/2021

102A21 In the Matter  
of C.N.R.

Petitioner’s Motion to Amend the 
Record on Appeal

Dismissed as 
moot

103P21 Wright Construction 
Services, Inc. v. the 
Hard Art Studio, 
PLLC, George 
W. Carter, Jr., 
Collins Structural 
Consulting, PLLC, 
and Scott A. Collins

1. Defs’ (The Hard Art Studio, PLLC, 
and George W. Carter, Jr.) PDR Under 
N.C.G.S. § 7A-31 (COA19-1089) 

2. Defs’ (Collins Structural Consulting, 
PLLC, and Scott A. Collins) PDR Under 
N.C.G.S. § 7A-31

1. Denied 

 
 
2. Denied

104P21 Molly Schwarz  
v. Thomas J. Weber, 
Jr., D.O.

1. Def’s Motion to Strike Reply 

 
 
 
2. Def’s Motion for Reasonable Attorney 
Fees 

3. Plt’s Motion to Withdraw Reply to 
Response to PDR 

 
4. Def’s Motion for Sanctions

1. Dismissed 
as moot 
11/04/2021

 
2. Denied 
11/04/2021 

3. Dismissed 
as moot 
11/04/2021 

4. Denied 
11/04/2021

112P21 State v. Shakur 
Deandre 
Stephenson

Def’s Pro Se Motion for Appropriate 
Relief

Dismissed
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126P21 State v. Yul  
v. Bannerman

1. Def’s PDR Under N.C.G.S. § 7A-31 
(COA20-495) 

2. State’s Conditional PDR

1. Denied 

 
2. Dismissed 
as moot

132P16-2 State v. Calvin 
Sherwood Watts

1. Def’s Notice of Appeal Based Upon a 
Constitutional Question (COA20-158) 

2. Def’s PDR Under N.C.G.S. § 7A-31 

3. Def’s Motion to Amend Certificate  
of Service 

4. State’s Motion to Dismiss Appeal

1. --- 

 
2. Denied 

3. Allowed 

 
4. Allowed

135P21 Amy H. Alexander, 
Plaintiff, v. Edward 
D. Alexander, 
Defendant 
v. Charles 
Alexander and 
Claria Alexander, 
Intervenor-
Defendants

1. Intervenor-Defs’ PDR Under N.C.G.S. 
§ 7A-31 (COA19-391) 

2. Plt’s Notice of Appeal Based Upon a 
Constitutional Question 

3. Plt’s Petition in the Alternative for 
Discretionary Review Under  
N.C.G.S. § 7A-31

1. Denied 

 
2. Dismissed 
ex mero motu 

3. Denied

143P21 In the Matter of 
Grievance Against 
John Scott Austin, 
Attorney

Petitioner’s Pro Se Motion to Review 
Dismissal of Grievance

Dismissed

148P14-2 Frankie Delano 
Washington and 
Frankie Delano 
Washington, Jr. 
v. Tracey Cline, 
Anthony Smith, 
William Bell, John 
Peter, Andre T. 
Caldwell, Moses 
Irving, Anthony 
Marsh, Edward 
Sarvis, Beverly 
Council, Steven 
Chalmers, Patrick 
Baker, the City  
of Durham, NC,  
and the State of 
North Carolina

1. Plt’s (Frankie Delano Washington) 
Notice of Appeal Based Upon a 
Constitutional Question (COA18-1069) 

2. Plt’s (Frankie Delano Washington) 
PDR Under N.C.G.S. § 7A-31 

3. Defs’ (Tracey Cline & State of NC) 
Motion to Dismiss Appeal

1. --- 

 
 
2. Allowed 

 
3. Allowed
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150P21 State v. Namique 
Farrow

1. Def’s Emergency Motion for 
Temporary Stay 

 
 
2. Def’s Petition for Writ of Supersedeas 

3. Def’s Petition for Writ of Certiorari to 
Review Order of Superior Court,  
Lee County 

4. Def’s Petition for Writ of Certiorari to 
Review Order of Superior Court,  
Lee County

1. Allowed 
05/06/2021 
Dissolved 
12/14/2021 

2. Denied 

3. Denied 

 
 
4. Denied 
12/03/2021

166A21 In the Matter of J.C. 
and D.C.

Petitioner’s Motion for Leave to File a 
Motion to Correct the March 29, 2021 
Order in the District Court 

Denied

167A21 Inhold, LLC and 
Novalent, LTD. v. 
Pureshield, Inc.; 
Joseph Raich; 
and Viaclean 
Technologies, LLC

1. Plts’ Motion to Dismiss Appeal 

2. Defs’ Motion for Extension of Time to 
File Response 

3. Defs’ Motion to Admit Brian Paul 
Gearing, Ali H.K. Tehrani, and Joshua  
M. Rychlinski Pro Hac Vice 

4. Defs’ Motion for Leave to File 
Corrected Opposition to Motion  
to Dismiss

1. Allowed 

2. Allowed 
05/24/2021 

3. Allowed 
06/15/2021 

 
4. Allowed 
08/06/2021

180P21 Sharon Cash West, 
Wife of Keith West 
(Decedent), Jessica 
West Hayes, Adult 
Daughter of Keith 
West (Decedent), 
Raymond West, 
Adult Son of Keith 
West (Decedent), 
and Shannon 
Stocks v. Hoyle’s 
Tire & Axle, LLC, 
Employer and 
Travelers Indemnity 
Company, Carrier

Plt’s (Shannon Stocks) PDR Under 
N.C.G.S. § 7A-31 (COA20-470)

Allowed

189P21-2 Michael Buttacavoli 
v. Maris F. 
Buttacavoli

Plt’s Pro Se Motion for Correction  
of Facts

Dismissed 

Berger, J., 
recused

201P21 Judith E. Crosland 
v. Bailey Patrick, 
Jr., as Executor of 
the Estate of John 
Crosland, Jr.

1. Petitioner’s PDR Under N.C.G.S.  
§ 7A-31 (COA19-713-2) 

2. Respondent’s Motion for Correction 
in Response to PDR 

3. Petitioner’s Motion to Strike

1. Denied 

 
2. Allowed 

 
3. Denied
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204P21 State v. Shanion J. 
Donta Watson

Def’s PDR Under N.C.G.S. § 7A-31 
(COA20-147)

Denied

211P21-2 Marvin Millsaps  
v. Joshua H. Stein

1. Petitioner’s Pro Se Motion for 
Notice of Appeal of Final Judgment of 
Commission 

2. Petitioner’s Pro Se Motion to Proceed 
Without Prepaying Fees or Costs

1. Dismissed 

 
 
2. Dismissed

212P21-3 State v. Milton 
Eugene Lancaster

1. Def’s Notice of Appeal Based Upon a 
Constitutional Question (COA20-727) 

2. Def’s PDR Under N.C.G.S. § 7A-31 

3. State’s Motion to Dismiss Appeal

1. --- 

 
2. Denied 

3. Allowed

221A21 In the Matter of 
M.C.B.

1. Petitioner’s Motion to Dismiss Appeal 

2. Guardian ad Litem’s Motion to 
Dismiss Appeal 

3. Guardian ad Litem’s PDR Prior to a 
Determination by the COA 

 
4. Guardian ad Litem’s Motion to 
Suspend the Appellate Rules to Permit 
Expedited Review 

5. Guardian ad Litem’s Motion to 
Consolidate Appeals

1. 

2. 

 
3. Special 
Order 
11/02/2021 

4. Special 
Order 
11/02/2021 

5. Special 
Order 
11/02/2021

222P21 Charlotte 
Pope Miller, 
Administratrix of 
the Estate of the 
Late John Larry 
Miller v. Carolina 
Coast Emergency 
Physicians, LLC, 
Harnett Health 
System, Inc. d/b/a 
Betsy Johnson 
Regional Hospital, 
and Dr. Ahmad S. 
Rana

Def’s (Harnett Health Systems, Inc. d/b/a 
Betsy Johnson Regional Hospital) PDR 
Under N.C.G.S. § 7A-31 (COA20-399)

Special Order

224P21 State v. Walter 
McKoy

Def’s PDR Under N.C.G.S. § 7A-31 
(COA20-582)

Denied

234P21 State v. Michael 
Anthony O’Neal

Def’s PDR Under N.C.G.S. § 7A-31 
(COA20-375)

Denied

236P21 State v. Shawn 
Martez McKoy

Def’s PDR Under N.C.G.S. § 7A-31 
(COA20-452)

Denied
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237P21 Ascendum 
Machinery, Inc. f/k/a 
ASC Construction 
Equipment USA v. 
Edward C. Kalebich

Plt’s PDR Under N.C.G.S. § 7A-31 Denied 
10/27/2021

254P21 State v. Demorris 
Van Cathcart, II

Def’s PDR Under N.C.G.S. § 7A-31 
(COA20-872)

Denied 

Berger, J., 
recused

261A18-3 North Carolina 
State Conference 
of the National 
Association for the 
Advancement of 
Colored People v. 
Tim Moore, in his 
official capacity, 
Philip Berger, in his 
official capacity

1. Plt’s Motion to Disqualify Justice 
Barringer and Justice Berger  
(COA19-384) 

2. Former Chairs of the North Carolina 
Judicial Standards Commission’s Motion 
for Leave to File Amicus Brief 

3. North Carolina Professors of 
Professional Responsibility’s Motion for 
Leave to File Amicus Brief 

4. North Carolina Professors of 
Constitutional Law’s Motion for Leave 
to File Amicus Brief 

5. North Carolina Institute for 
Constitutional Law and the John Locke 
Foundation Motion for Leave to File 
Amicus Brief 

6. Scholars of Judicial Ethics and 
Professional Responsibility’s Motion for 
Leave to File Amicus Brief 

7. Brennan Center for Justice at New 
York University School of Law’s Motion 
for Leave to File Amicus Brief

8. North Carolina Legislative Black 
Caucus’s Motion for Leave to File 
Amicus Brief 

9. Legislative Black Caucus’ Motion to 
Admit Aaron Marcu Pro Hac Vice 

10. Legislative Black Caucus’ Motion to 
Admit Shannon McGovern Pro Hac Vice

1. 

 
 
2. Allowed 
10/29/2021 

 
3. Allowed 
11/02/2021 

 
4. Allowed 
11/02/2021 

 
5. Allowed 
11/04/2021 

 
 
6. Allowed 
11/05/2021 

 
7. Allowed 
11/05/2021

 
8. Allowed 
11/05/2021 

 
9. Allowed 
11/15/2021 

10. Allowed 
11/15/2021

264A21 State v. Isaiah  
Scott Beck

1. State’s Motion for Temporary Stay 
(COA20-499) 

2. State’s Petition for Writ of 
Supersedeas 

3. State’s Notice of Appeal Based Upon 
a Dissent 

4. Def’s PDR Under N.C.G.S. § 7A-31

1. Allowed 
07/26/2021 

2. Allowed 

 
3. --- 

 
4. Allowed
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270A18-2 State v. Thomas 
Earl Griffin

The Court’s Ex Mero Motu Motion  
to Remand

Special Order

271P21 Lamont Jeremiah 
McCauley  
v. Department of 
Social Services/
Davidson County 
Child Support 
Services/Wendy 
Burchan

Petitioner’s Pro Se Petition for Writ  
of Mandamus

Denied 
11/18/2021

276A21 State v. Michael 
Steven Elder

Def’s PDR Under N.C.G.S. § 7A-31 
(COA20-215)

Denied

280P21-2 Travis Wayne Baxter 
v. Roy Cooper USA 
Attorney LEO Act

1. Plt’s Pro Se Motion for Petition for 
Constitutional Question 

2. Plt’s Pro Se Motion for Removal to 
Court of Appeals 

3. Plt’s Pro Se Motion for New Appeal/s 
and Consolidation

1. Dismissed 

 
2. Dismissed 

 
3. Dismissed

283P21-6 American 
Transportation 
Group Insurance 
Risk Retention 
Group v. MVT 
Insurance Services, 
Inc., Amrit Singh, 
Eleazar Rojas, and 
Shamsher Singh

1. Def’s (Amrit Singh) Pro Se Motion 
to Dismiss Case Due to Plt’s Failure to 
Adhere to Rule 37 

2. Def’s (Amrit Singh) Pro Se Motion for 
Order to Show Cause for Plt’s Failure to 
Adhere to Rule 37 and as to Why They 
Should Not Be Held in Civil Contempt

1. Dismissed 

 
 
2. Dismissed

288A21 In the Matter of 
J.C.J. & J.R.J.

1. Guardian ad Litem’s Motion to 
Withdraw Brief 

2. Guardian ad Litem Program’s Motion 
for Leave to File Amicus Brief

1. Allowed 
11/12/2021 

2. Allowed 
11/30/2021

295P21 State v. D’Monte 
Lamont O’Kelly

1. State’s Motion for Temporary Stay 
(COA20-693)

 
 
2. State’s Petition for Writ of Supersedeas 

3. State’s PDR Under N.C.G.S. § 7A-31

1. Allowed 
08/20/2021 
Dissolved 
12/14/2021 

2. Denied 

3. Special 
Order

298A21 State v. David 
Myron Dover

1. State’s Notice of Appeal Based Upon a 
Dissent (COA20-362) 

2. State’s Motion to Withdraw and 
Substitute Counsel

1. --- 

 
2. Allowed 
11/10/2021

304P21 State v. Patrick 
Jamaal Chambers

Def’s PDR Under N.C.G.S. § 7A-31 
(COA20-238)

Denied
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305P19-2 State v. Walter  
Paul Thomas

1. Def’s Pro Se Petition for Writ of 
Certiorari to Review Decision of  
the COA 

2. Def’s Pro Se Motion to Proceed In 
Forma Pauperis 

3. Def’s Pro Se Motion to Appoint 
Counsel

1. Denied 

 
 
2. Allowed 

 
3. Dismissed 
as moot

312PA18-2 State v. Aaron  
Lee Gordon

The Court’s Ex Mero Motu Motion  
to Remand

Special Order

313A21 In the Matter of J.R. Respondents and State’s Joint Motion to 
Designate Lead Case (COA20-457)

Allowed 
11/15/2021

330P21 State v. Cordero 
Deon Newborn

1. State’s Motion for Temporary Stay 
(COA20-411) 

2. State’s Petition for Writ of Supersedeas 

3. State’s PDR Under N.C.G.S. § 7A-31

1. Allowed 
09/03/2021 

2. Allowed 

3. Allowed

334P01-2 State v. Michael 
Dwayne Rogers

1. Def’s Pro Se Petition for Writ of 
Certiorari to Review Order of Superior 
Court, Cumberland County 

2. Def’s Motion to Appoint Counsel

1. Dismissed 

 
 
2. Dismissed 
as moot

337P21 State v. Ramon 
Davaul Malone-
Bullock

Def’s PDR Under N.C.G.S. § 7A-31 
(COA20-334)

Denied
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340P21 Ethel P. Goforth 
Primary Trust, by 
and Through R. 
Lynn Goforth, Sue 
Goforth Hedrick, 
and Deborah 
Goforth-Taylor, 
as Trustees v. LR 
Development-
Charlotte, LLC, 
Mark F. Jones, 
Nubia E. Jones, 
Warren S. Boger, 
Christopher E. 
Clark, Keri I. Clark, 
Christy R. Millsaps, 
Melanie J. Ellis, 
Scott Tucker, 
Jennifer Tucker, 
Cassandra Y. 
Patterson, Elmber 
B. Barber, Melinda 
N. Barber, Thomas 
N. Scott, Ashley 
E. Lail, James 
Holly, Timothy S. 
Lefever as Trustee 
of the 178 Wedge 
Way View Trust, 
Constance N. Terll 
as Trustee of the 
Constance N. Terll 
Revocable Living 
Trust, Lewis J. 
Tondo, Lilia R. 
Cox, Alan J. Zanotti 
Revocable Living 
Trust, James Seth 
Key, Charles Robert 
Fogle, Valarie A. 
Fogle, and Walter H. 
Jones, Jr. as Trustee 
of That Certain 
Deed of Trust 
Executed by Fox 
Den Development 
Company, LLC 
Dated May 19, 2004, 
and Recorded in 
Book 1621 at Page 
1101, Iredell County 
Registry

1. Plt’s PDR Under N.C.G.S. § 7A-31 
(COA20-558) 

2. Plt’s Motion for Withdrawal of PDR

1. --- 

 
2. Allowed 
11/10/2021

348A21 In the Matter of 
N.W., J.W., L.W.

Petitioner’s Motion to Amend Record 
on Appeal

Allowed 
11/03/2021
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351P21 Susan Lynn 
Moschos v. Stergios 
Moschos

1. Def’s PDR Under N.C.G.S. § 7A-31 
(COA20-919) 

2. Def’s Motion for Temporary Stay 

 
3. Def’s Petition for Writ of Supersedeas 

 
4. Def’s Motion for Determination that 
Judge Hall’s 22 November 2021 Order 
is Void 

5. Def’s Motion for Costs of Undertaking 
Petition for Writ of Supersedeas and 
Motion for Stay

1. Denied 
12/10/2021 

2. Denied 
12/10/2021 

3. Denied 
12/10/2021 

4. Denied 
12/10/2021 

 
5. Denied 
12/10/2021

352P19-2 State v. Kenneth 
Russell Anthony

1. State’s Motion for Temporary Stay 
(COA18-1118-2) 

 
 
2. State’s Petition for Writ of Supersedeas 

3. State’s PDR Under N.C.G.S. § 7A-31

1. Allowed 
12/04/2020 
Dissolved 
12/14/2021 

2. Denied 

3. Special 
Order

352P21 State v. Kisha  
Joann Welch

Def’s PDR Under N.C.G.S. § 7A-31 
(COA20-642)

Denied

353P21-2 State v. Travis 
Wayne Baxter

1. Def’s Pro Se Motion for Notice 
of Constitutional Exception to the 
Question of Public Policy 

2. Def’s Pro Se Motion to Dismiss Case 
and Appropriate Fees be Awarded 

3. Def’s Pro Se Motion for Leave of the 
Court Along with a Stay Put in Place on 
the Docket 

4. Def’s Pro Se Motion for Court to 
Address the Fundamentals of the Case 

5. Def’s Pro Se Petition for Writ of 
Habeas Corpus 

6. Def’s Pro Se Motion for Removal to 
Court of Appeals 

7. Def’s Pro Se Motion for New Appeal/s 
and Consolidation

1. Dismissed 

 
 
2. Dismissed 

 
3. Dismissed 

 
 
4. Dismissed 

 
5. Denied 
11/04/2021 

6. Dismissed 

 
7. Dismissed

356P21 State v. Jody  
Allen Tarlton

1. Def’s Pro Se PDR Under N.C.G.S.  
§ 7A-31 (COA20-100) 

2. Def’s Pro Se Motion to Dismiss

1. Denied  

 
2. Dismissed

359P21 Cheryl A. Groves  
v. Governor of North 
Carolina Roy Cooper

Petitioner’s Pro Se Petition for Writ  
of Mandamus

Denied 
11/03/2021
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361P21 911 S. 3rd Street, 
LLC v. Robert 
Emory Creech

Def’s Pro Se Petition for Writ of 
Certiorari to Review Order of the  
COA (COA21-414)

Denied

362P21 Epes Logistics 
Services, Inc.  
v. Steen Marcuslund, 
Anthony De Piante, 
Jillian Caron, Brad 
Wiedner, Login 
Logistics, LLC, and 
Noble Worldwide 
Logistics, LLC

1. Defs’ (Anthony De Piante, Jillian 
Caron, Brad Wiedner, and Noble 
Worldwide Logistics, LLC) Motion for 
Temporary Stay (COA20-338) 

2. Defs’ (Anthony De Piante, Jillian 
Caron, Brad Wiedner, and Noble 
Worldwide Logistics, LLC) Petition for 
Writ of Supersedeas 

3. Defs’ (Anthony De Piante, Jillian 
Caron, Brad Wiedner, and Noble 
Worldwide Logistics, LLC) PDR Under 
N.C.G.S. § 7A-31

1. Allowed 
09/27/2021 
Dissolved 
12/14/2021 

2. Denied 

 
 
 
3. Denied

364A20 In the Matter  
of M.Y.P.

Petition for Rehearing Denied 
11/12/2021

365P21 Glenda K. Gribble  
v. Charles D. 
Bostian, Jr. and Wife 
Alma Jean Bostian

Plt’s PDR Under N.C.G.S. § 7A-31 
(COA20-412)

Denied

367P21 State v. Guy 
Everette Boyd, III

1. Def’s Pro Se Motion for Review 

2. Def’s Pro Se Motion to Amend

1. Dismissed 

2. Dismissed

369P21 State v. David 
Wayne Hemrick

1. Def’s PDR Under N.C.G.S. § 7A-31 
(COAP21-345) 

2. Def’s Petition for Writ of Certiorari to 
Review Order of the COA

1. Dismissed 

 
2. Denied

375P21 85’ and Sunny, LLC 
v. Currituck County

Petitioner’s PDR Under N.C.G.S. § 7A-31 
(COA20-648)

Denied

377P21 State v. Jeffrey 
Tremont Suggs

1. Def’s Notice of Appeal Based Upon a 
Constitutional Question (COA20-596) 

2. Def’s PDR Under N.C.G.S. § 7A-31 

3. State’s Motion to Dismiss Appeal

1. --- 

 
2. Denied 

3. Allowed

379P21 State v. Hakeem 
Sanders

Def’s PDR Under N.C.G.S. § 7A-31 
(COA20-460)

Denied

384P21 State v. Adam John 
Wheeler

1. Def’s Pro Se Motion to take Judicial 
Notice of Jurisdiction of the Elements of 
the Dismissed and Elements in Pleading 
for Double Jeopardy Purposes 

2. Def’s Pro Se Motion for Pendent 
Jurisdiction Same Offense

1. Dismissed 

 
 
 
2. Dismissed
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386P21 State v. James 
Opleton Bradley

Def’s PDR Under N.C.G.S. § 7A-31 
(COA20-566)

Denied

388P21 State v. Anthony 
Lamont McNeill

1. Def’s Pro Se Motion for  
Judicial Review 

2. Def’s Pro Se Motion to I 
nvestigate Cases

1. Dismissed 

 
2. Dismissed

389P20-2 State v. Gordon  
v. Hendricks, Jr.

1. Def’s Pro Se Motion for Grievance 
and Cruel and Unusual Punishment 
Declaration (COAP20-322) 

2. Def’s Pro Se Motion of Grievance 
(Complaint) 

3. Def’s Pro Se Motion of Tort

1. Dismissed 

 
 
2. Dismissed  

 
3. Dismissed

389P21 Thomas F. 
Kennihan, Jr.  
v. Elizabeth Palmer

Def’s Pro Se Petition for Writ  
of Mandamus

Denied 
11/04/2021

389P21-2 Thomas F. 
Kennihan, Jr. 
v. Elizabeth Palmer

1. Def’s Pro Se Motion to Deem Timely 

2. Def’s Pro Se Motion to Deem Timely 

3. Plt’s Motion to Dismiss Def’s Petition 
for Writ of Mandamus 

4. Def’s Pro Se Motion to Seal Documents

1. Dismissed 

2. Dismissed 

3. Dismissed 
as moot 

4. Allowed

393P20 In the Matter  
of L.N.H.

1. Petitioner’s PDR Under N.C.G.S.  
§ 7A-31 (COA19-1020) 

2. Respondent-Mother’s Conditional 
PDR Under N.C.G.S. § 7A-31 

3. Petitioner and Guardian ad Litem’s 
Motion for Temporary Stay 

4. Petitioner and Guardian ad Litem’s 
Petition for Writ of Supersedeas

1. Allowed 

 
2. Allowed 

 
3. Allowed 
10/14/2020 

4. Allowed

398P21 Duke Energy 
Carolinas, LLC, 
Plaintiff v. Michael 
L. Kiser, Robin 
S. Kiser, and 
Sunset Keys, LLC, 
Defendants/Third-
Party Plaintiffs 
v. Thomas E. 
Schmitt and Karen 
A. Schmitt, et 
al., Third-Party 
Defendants

Plt’s Motion for Temporary Stay 
(COA20-333)

Allowed 
11/15/2021 

Ervin, J., 
recused 

399P21 State v. Casey  
Allen May

Def’s Pro Se PDR Under N.C.G.S.  
§ 7A-31 (COA20-703)

Denied
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400P21 Frederick Wilson v. 
Ken Osadnick, et al.

1. Plt’s Pro Se Motion to Consider 
Motion to Proceed in Normative 
Jurisprudence 

2. Plt’s Pro Se Motion for Subpoena 

 
3. Plt’s Pro Se Motion for Subpoena 

 
4. Plt’s Motion to Consider Motion to 
Proceed in Normative Jurisprudence 

5. Plt’s Pro Se Motion for Subpoena 

 
6. Plt’s Pro Se Motion for Subpoena 

 
7. Plt’s Pro Se Motion for Subpoena 

 
8. Plt’s Pro Se Motion for Subpoena 

 
9. Plt’s Pro Se Motion for Subpoena 

 
10. Plt’s Pro Se Motion for Subpoena 

 
11. Plt’s Pro Se Motion for Subpoena 

 
12. Plt’s Pro Se Motion for Subpoena 

 
13. Plt’s Pro Se Motion for Subpoena 

 
14. Plt’s Pro Se Motion for Subpoena 

 
15. Plt’s Pro Se Motion for Subpoena 

 
16. Plt’s Pro Se Motion for Subpoena 

 
17. Plt’s Pro Se Motion for Subpoena

1. Special 
Order 

 
2. Special 
Order 

3. Special 
Order 

4. Special 
Order 

5. Special 
Order 

6. Special 
Order 

7. Special 
Order 

8. Special 
Order 

9. Special 
Order 

10. Special 
Order 

11. Special 
Order 

12. Special 
Order 

13. Special 
Order 

14. Special 
Order  

15. Special 
Order  

16. Special 
Order 

17. Special 
Order

402A21 State v. Montez 
Gibbs

1. State’s Motion for Temporary Stay 
(COA20-591) 

2. State’s Petition for Writ of Supersedeas

1. Allowed 
11/19/2021 

2.
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402P20 State v. Avenger 
Ridgeway

1. Def’s Pro Se Motion for Order 
to Lower Court to have Hearing on 
Ineffective Assistance of Counsel Claims 

2. Def’s Pro Se Motion to  
Appoint Counsel 

3. Def’s Pro Se Motion to Amend

1. Denied 

 
 
2. Dismissed 
as moot 

3. Allowed 

Ervin, J., 
recused

404P21 State v. Halo Garrett 1. Def’s Motion for Temporary Stay 
(COA19-1171) 

2. Def’s Petition for Writ of Supersedeas

1. Allowed 
11/19/2021 

2.

407P20-4 State v. Archie  
M. Sampson

Def’s Motion for Review of Trial Issue 
for Newly Discovered Evidence

Dismissed

410P21 State v. Devin 
Charles Singleton

1. Def’s Pro Se Motion to Replace 
Lawyer

 2. Def’s Pro Se Motion for Speedy Trial

1. Dismissed 
11/29/2021 

2. Dismissed 
11/29/2021

412P21 State v. Roger 
Levern Sanders

1. Def’s Motion for Temporary Stay 
(COA21-89) 

2. Def’s Petition for Writ of Supersedeas

1. Allowed 
12/03/2021 

2.
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413P21 Harper, et al.  
v. Hall, et al., 
and NC League 
of Conservation 
Voters, et al. v. Hall

1. Plts’ (Harper, et al.) PDR Prior to 
Determination by the COA (COAP21-525) 

 
2. Plts’ (Harper, et al.) Motion to Suspend 
Appellate Rules to Expedite a Decision 

 
3. Plts’ (Harper, et al.) Motion for 
Prompt Disqualification of Justice 
Berger, Jr. 

4. Plts’ (Harper, et al.) Motion in the 
Alternative for Deferred Consideration 
of Disqualification Following the 
Court’s Resolution of PDR Prior to a 
Determination by the COA 

5. Plts’ (N.C. League of Conservation 
Voters, Inc., et al.) PDR Prior to 
Determination by the COA 

6. Plts’ (N.C. League of Conservation 
Voters, Inc., et al.) Petition in the 
Alternative for Writ of Certiorari to Review 
Order of Superior Court, Wake County 

7. Plts’ (N.C. League of Conservation 
Voters, Inc., et al.) Motion to Suspend 
Appellate Rules and Expedite Schedule 

8. Plts’ (N.C. League of Conservation 
Voters, Inc., et al.) Petition for Writ of 
Supersedeas or Prohibition 

9. Governor Roy A. Cooper, III and 
Attorney General Joshua H. Stein’s 
Motion for Leave to File Amicus Brief 

10. Plts’ (N.C. League of Conservation 
Voters, Inc., et al.) Motion for 
Temporary Stay 

11. Plts’ (Harper, et al.) Notice of 
Joinder of Motion for Temporary Stay 

12. Defs’ (Hall, et al.) Notice of Intent  
to Respond 

1. Special 
Order 
12/08/2021 

2. Special 
Order 
12/08/2021 

3. 

 
 
4. 

 
 
 
 
5. Special 
Order 
12/08/2021  

6. Special 
Order 
12/08/2021 

 
7. Special 
Order 
12/08/2021 

8. Special 
Order 
12/08/2021 

9. 

 
 
10. 

 
 
11. 

 
12.
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416P21 NC NAACP, et al.  
v. Berger, et al.

1. Plts’ PDR Prior to Determination by 
the COA 

 
2. Plts’ Motion to Expedite 
Consideration of Decision in the Public 
Interest 

3. Plts’ Motion for Disqualification of 
Justice Berger, Jr. 

 
4. Plts’ Motion to Admit J. Tom Boer and 
Olivia T. Molodanof Pro Hac Vice 

 
5. Plts’ Motion for Temporary Stay 

 
 
6. Defs’ Notice of Intent to Respond

1. Special 
Order 
12/08/2021 

2. Special 
Order 
12/08/2021 

3. Special 
Order 
12/08/2021

4. Special 
Order 
12/08/2021 

5. Special 
Order 
12/08/2021 

6. ---

421P21 State v. John 
Anthony Rouse

Def’s Pro Se Petition for  
Writ of Mandamus

Denied 
12/10/2021

422P21 Allan Michael Smith 
v. Emily Cowan

Plt’s Pro Se Petition for Writ of  
Habeas Corpus

Denied 
12/10/2021

430P20 Diana Tsonev for 
the Estate of Robert 
Shearer and Minerva 
Shearer by Diana 
Tsonev v. McAir, Inc. 
d/b/a Outer Banks 
Heating & Cooling 
and McAir, Inc. d/b/a 
Dr. Energy Saver

Plt’s PDR Under N.C.G.S. § 7A-31 
(COA19-674)

Denied

438P20 State v. Carleton 
Edwin Davis, Jr.

Def’s PDR Under N.C.G.S. § 7A-31 
(COA19-546)

Denied 

Berger, J., 
recused

442PA20 State v. James  
Ryan Kelliher

North Carolina Advocates for Justice’s 
Motion to Amend Brief (COA19-530)

Allowed 
10/29/2021

470P20 Cassia Ferreira 
Jordao v. Nivaldo 
Jordao

Plt’s PDR Under N.C.G.S. § 7A-31 
(COA19-858)

Denied
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476P20-2 Timothy Omar 
Hankins, Sr.  
v. Sardia M. 
Hankins, Officers  
of the Court,  
Wake County 
District Court

1. Petitioner’s Pro Se Motion for Removal 
of Case and Review 15CVD7476 

2. Petitioner’s Pro Se Motion for Removal 
of Case and Review 14CVD8806 

3. Petitioner’s Pro Se Motion for Petition 
for Review and Appropriate Relief

1. Dismissed 

 
2. Dismissed 

 
3. Dismissed

479P11-2 State v. Charles 
O’Brien Teague

Def’s Pro Se Motion to  
Consolidate Sentences

Dismissed

507P20 State v. Michael  
Ray Waterfield

1. Def’s Motion for Temporary Stay 
(COA19-813) 

2. Def’s Petition for Writ of Supersedeas 

3. Def’s PDR Under N.C.G.S. § 7A-31

1. Allowed 
12/11/2020 

2. 

3.

511A20 In the Matter  
of S.C.C.

Respondent-Mother’s Petition  
for Rehearing

Denied 
12/09/2021

548A04-3 State v. Vincent 
Lamont Harris

1. Notice of Appeal Based Upon a Dissent 

 
2. Def’s Motion to Dismiss Appeal

1. Special 
Order 

2. Special 
Order



GENERAL RULES OF PRACTICE

ORDER AMENDING THE 
GENERAL RULES OF PRACTICE  

FOR THE SUPERIOR AND DISTRICT COURTS

Pursuant to section 7A-34 of the General Statutes of North Carolina, 
the Court hereby adopts Rule 28 of the General Rules of Practice for the 
Superior and District Courts.

*       *       *

Rule 28.  Equitable Imposition of Monetary Obligations in 
Criminal Cases and Infraction Cases Based on the 
Defendant’s Ability to Pay

(a) Scope.  This rule applies only in criminal cases and infraction 
cases in which the court has discretion to impose costs, fees, fines, resti-
tution, or other monetary obligations equitably based on the defendant’s 
ability to pay.

(b) Motion for Relief.  A defendant convicted of a crime or found 
responsible for an infraction may use AOC-CR-415, Request for Relief 
from Fines, Fees, and Other Monetary Obligations, to move the court 
to impose costs, fees, fines, restitution, or other monetary obligations 
equitably based on the defendant’s ability to pay.

(c) Determination by Court.  The court must consider the defen-
dant’s motion and, if necessary, conduct a hearing.  The court must rule 
on the motion prior to imposing costs, fees, fines, restitution, or other 
monetary obligations and may grant the defendant any relief permitted 
by law.

*       *       *

This amendment to the General Rules of Practice for the Superior 
and District Courts becomes effective on 1 January 2022.

This amendment shall be published in the North Carolina Reports 
and posted on the rules web page of the Supreme Court of North Carolina.

Ordered by the Court in Conference, this the 14th day of December 
2021.

 ________________________
 For the Court



GENERAL RULES OF PRACTICE

WITNESS my hand and the seal of the Supreme Court of North 
Carolina, this the 16th day of December 2021.

 ______________________________

 AMY L. FUNDERBURK
 Clerk of the Supreme Court



AMENDMENTS TO THE RULES AND REGULATIONS OF THE 
NORTH CAROLINA STATE BAR: 

RULES CONCERNING THE ELECTION AND APPOINTMENT 
OF STATE BAR COUNCILORS

The following amendments to the Rules and Regulations and the 
Certificate of Organization of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at its quarterly 
meeting on April 16, 2021.

BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar as set forth in 
27 N.C.A.C. 1A, Section .0800, Election and Appointment of State Bar 
Councilors, be amended as shown on the following attachment:

ATTACHMENT  A: 27 N.C.A.C. 1A, Section .0800, Rule .0802, Election - 
When Held; Notice; Nominations

NORTH CAROLINA 
WAKE COUNTY

I, Alice Neece Mine, Secretary-Treasurer of the North Carolina State 
Bar, do hereby certify that the foregoing amendments to the Rules and 
Regulations of the North Carolina State Bar were duly adopted by the 
Council of the North Carolina State Bar at a regularly called meeting on 
April 16, 2021.  

Given over my hand and the Seal of the North Carolina State Bar, 
this the 9th day of September, 2021.

  s/Alice Neece Mine
 Alice Neece Mine, Secretary

After examining the foregoing amendments to the Rules and 
Regulations of the North Carolina State Bar as adopted by the Council 
of the North Carolina State Bar, it is my opinion that the same are not 
inconsistent with Article 4, Chapter 84 of the General Statutes.

This the 14th day of December, 2021.

 s/Paul M. Newby 
 Paul M. Newby, Chief Justice

ELECTION AND APPOINTMENT OF  
STATE BAR COUNCILORS



On this date, the foregoing amendments to the Rules and Regulations 
of the North Carolina State Bar were entered upon the minutes of the 
Supreme Court. The amendments shall be published in the forthcoming 
volume of the Advance Sheets as provided by the Act incorporating the 
North Carolina State Bar, and as otherwise directed by the Appellate 
Division Reporter.

This the 14th day of December, 2021.

 s/Berger, J.
 For the Court

ELECTION AND APPOINTMENT OF  
STATE BAR COUNCILORS



SUBCHAPTER 1A – ORGANIZATION OF THE  
NORTH CAROLINA STATE BAR

SECTION .0800 – ELECTION AND APPOINTMENT OF  
STATE BAR COUNCILORS

27 NCAC 01A .0802 ELECTION - WHEN HELD; NOTICE; 
NOMINATIONS

(a)  Every judicial district bar, in any calendar year at the end of which 
the term of one or more of its councilors will expire, shall fill said 
vacancy or vacancies at an election to be held during that year.

(b)  The officers of the district bar shall fix the time and place of such 
election and shall give to each active member (as defined in G.S. 84-16) 
of the district bar a written notice thereof directed to him or her .  Notice 
may be sent by email or United States Mail to the at his or her email or 
mailing address on file with the North Carolina State Bar,.  Such  which 
notice shall be placed in the United States Mail, postage prepaid,sent at 
least 30 days prior to the date of the election.

(c)  The district bar shall submit its written notice by regular mail or 
email of the election to the North Carolina State Bar, at least six weeks 
before the date of the election.

(d)  The North Carolina State Bar will, at its expense, mail email these 
notices to the lawyers in the district bar holding the election using the 
lawyers’ email address on record with the North Carolina State Bar.  If 
a lawyer does not have an email address on record, the notice shall be 
sent by regular mail to the lawyer’s mailing address on record with the 
North Carolina State Bar.

(e)  The notice shall state the date, time and place of the election, give 
the number of vacancies to be filled, identify how and to whom nomina-
tions may be made before the election, and advise that all elections must 
be by a majority of the votes cast. If the election will be held at a meeting 
of the bar, the notice will also advise that additional nominations may be 
made from the floor at the meeting itself.  In judicial districts that permit 
elections by mail or early voting, the notice to members shall advise that 
nominations may be made in writing directed to the president of the 
district bar and received prior to a date set out in the notice.  Sufficient 
notice shall be provided to permit nominations received from district 
bar members to be included on the printed ballots.

ELECTION AND APPOINTMENT OF  
STATE BAR COUNCILORS



History Note: Authority G.S. 84-18; 84-23;
 Readopted Eff. December 8, 1994;
 Amendments Approved by the Supreme Court:  
 November 5, 1999; August 27, 2013; December 14,  
 2021.
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AMENDMENTS TO THE RULES AND REGULATIONS OF THE 
NORTH CAROLINA STATE BAR: 

RULES GOVERNING THE PLAN OF LEGAL SPECIALIZATION

The following amendments to the Rules and Regulations and the 
Certificate of Organization of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at its quarterly 
meeting on April 16, 2021.

BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar as set forth in 
27 N.C.A.C. 1D, Sections .1700, The Plan of Legal Specialization; .2700, 
Certification Standards for the Workers’ Compensation Specialty; 
.2800, Certification Standards for the Social Security Disability Law 
Specialty; .2900, Certification Standards for the Elder Law Specialty; 
.3000, Certification Standards for the Appellate Practice Specialty; 
.3100, Certification Standards for the Trademark Law Specialty; .3200, 
Certification Standards for the Utilities Law Specialty; and .3300, 
Certification Standards for the Privacy and Information Security Law 
Specialty, be amended as shown on the following attachments:

ATTACHMENT B-1: 27 N.C.A.C. 1D, Section .1700, Rule .1714, Meetings

ATTACHMENT B-2: 27 N.C.A.C. 1D, Section .1700, Rule .1716, Powers 
and Duties of the Board

ATTACHMENT B-3: 27 N.C.A.C. 1D, Section .1700, Rule .1718, Privileges 
Conferred and Limitations Imposed

ATTACHMENT B-4: 27 N.C.A.C. 1D, Section .2700, Rule .2705, Standards 
for Certification as a Specialist in Workers’ Compensation Law

ATTACHMENT  B-5: 27 N.C.A.C. 1D, Section .2800, Rule .2805, Standards 
for Certification as a Specialist in Social Security Disability Law

ATTACHMENT B-6: 27 N.C.A.C. 1D, Section .2900, Rule .2905, Standards 
for Certification as a Specialist in Elder Law

ATTACHMENT B-7: 27 N.C.A.C. 1D, Section .3000, Rule .3005, Standards 
for Certification as a Specialist in Appellate Practice

ATTACHMENT B-8: 27 N.C.A.C. 1D, Section .3100, Rule .3105, Standards 
for Certification as a Specialist in Trademark Law

LEGAL SPECIALIZATION



LEGAL SPECIALIZATION

ATTACHMENT B-9: 27 N.C.A.C. 1D, Section .3200, Rule .3205, Standards 
for Certification as a Specialist in Utilities Law

ATTACHMENT B-10: 27 N.C.A.C. 1D, Section .3300, Rule .3305, Standards 
for Certification as a Specialist in Privacy and Information Security Law

NORTH CAROLINA 
WAKE COUNTY

I, Alice Neece Mine, Secretary-Treasurer of the North Carolina State 
Bar, do hereby certify that the foregoing amendments to the Rules and 
Regulations of the North Carolina State Bar were duly adopted by the 
Council of the North Carolina State Bar at a regularly called meeting on 
April 16, 2021.  

Given over my hand and the Seal of the North Carolina State Bar, 
this the 9th day of September, 2021.

  s/Alice Neece Mine
 Alice Neece Mine, Secretary

After examining the foregoing amendments to the Rules and 
Regulations of the North Carolina State Bar as adopted by the Council 
of the North Carolina State Bar, it is my opinion that the same are not 
inconsistent with Article 4, Chapter 84 of the General Statutes.

This the 14th day of December, 2021.

 s/Paul M. Newby
 Paul M. Newby, Chief Justice

On this date, the foregoing amendments to the Rules and Regulations 
of the North Carolina State Bar were entered upon the minutes of the 
Supreme Court. The amendments shall be published in the forthcoming 
volume of the Advance Sheets as provided by the Act incorporating the 
North Carolina State Bar, and as otherwise directed by the Appellate 
Division Reporter.

This the 14th day of December, 2021.

 s/Berger, J.
 For the Court
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SUBCHAPTER 01D – RULES OF THE STANDING COMMITTEES 
OF THE NORTH CAROLINA STATE BAR

SECTION .1700 – THE PLAN OF LEGAL SPECIALIZATION

27 NCAC 01D .1714 MEETINGS

The annual meeting of the board shall be held in the spring of each year. 
The board by resolution may set the annual meeting date and regular 
meeting dates and places. Special meetings of the board may be called at 
any time upon notice given by the chairperson, the vice-chairperson or 
any two members of the board. Notice of meeting shall be given at least 
two days prior to the meeting by mail, electronic mail, telegram, fac-
simile transmission, or telephone. A quorum of the board for conducting 
its official business shall be four or more of the members serving at the 
time of the meeting.

History Note: Authority G.S. 84-23;
 Readopted Eff. December 8, 1994;
 Amendments Approved by the Supreme Court:  
 September 28, 2017; December 14, 2021.
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SUBCHAPTER 01D – RULES OF THE STANDING COMMITTEES 
OF THE NORTH CAROLINA STATE BAR

SECTION .1700 – THE PLAN OF LEGAL SPECIALIZATION

27 NCAC 01D .1716 POWERS AND DUTIES OF THE BOARD

Subject to the general jurisdiction of the council and the North Carolina 
Supreme Court, the board shall have jurisdiction of all matters pertain-
ing to regulation of certification of specialists in the practice of law and 
shall have the power and duty

(1) to administer the plan; 

. . . 

(8) to cooperate with other boards or agencies in enforcing 
standards of professional conduct and to report apparent 
violations of the Revised Rules of Professional Conduct 
to the appropriate disciplinary authority; 

. . . . 

History Note: Authority G.S. 84-23;
 Readopted Eff. December 8, 1994;
 Amendments Approved by the Supreme Court:  
 November 16, 2006; December 14, 2021.



SUBCHAPTER 01D – RULES OF THE STANDING COMMITTEES 
OF THE NORTH CAROLINA STATE BAR

SECTION .1700 – THE PLAN OF LEGAL SPECIALIZATION

27 NCAC 01D .1718 PRIVILEGES CONFERRED AND 
LIMITATIONS IMPOSED

The board in the implementation of this plan shall not alter the following 
privileges and responsibilities of certified specialists and other lawyers.

(1) No standard shall be approved which shall in any way 
limit the right of a certified specialist to practice in 
all fields of law.  Subject to Canon 6 of the Rules of 
Professional Conduct, any lawyer, alone or in association 
with any other lawyer, shall have the right to practice in 
all fields of law, even though he or she is certified as a 
specialist in a particular field of law.

(2) No lawyer shall be required to be certified as a specialist 
in order to practice in the field of law covered by that 
specialty.  Subject to Canon 6 of the North Carolina Rules 
of Professional Conduct, any lawyer, alone or in associa-
tion with any other lawyer, shall have the right to practice 
in any field of law, or advertise his or her availability to 
practice in any field of law consistent with Canon 2 of the 
Rules of Professional Conduct, even though he or she is 
not certified as a specialist in that field.

. . . .

History Note: Authority G.S. 84-23;
 Readopted Eff. December 8, 1994;
 Amendments approved by the Supreme Court: 
 December 14, 2021.

LEGAL SPECIALIZATION



SUBCHAPTER 01D – RULES OF THE STANDING COMMITTEES 
OF THE NORTH CAROLINA STATE BAR

SECTION .2700 – CERTIFICATION STANDARDS FOR THE 
WORKERS’ COMPENSATION SPECIALTY

27 NCAC 01D .2705 STANDARDS FOR CERTIFICATION 
AS A SPECIALIST IN WORKERS’ 
COMPENSATION LAW

Each applicant for certification as a specialist in workers’ compensation 
law shall meet the minimum standards set forth in Rule .1720 of this sub-
chapter. In addition, each applicant shall meet the following standards 
for certification in workers’ compensation law:

(a) . . . .

. . .

(d)  Peer Review - An applicant must make a satisfactory showing of 
qualification through peer review. An applicant must provide the names 
of ten lawyers, commissioners or deputy commissioners of the North 
Carolina Industrial Commission, or judges who are familiar with the 
competence and qualification of the applicant in the specialty field. 
Written peer reference forms will be sent by the board or the specialty 
committee to each of the references. Completed peer reference forms 
must be received from at least five of the references. All references must 
be licensed and in good standing to practice in North Carolina and have 
substantial practice or judicial experience in workers’ compensation 
law. An applicant consents to the confidential inquiry by the board or 
the specialty committee of the submitted references and other persons 
concerning the applicant’s competence and qualification.

(1) A reference may not be related by blood or marriage to 
the applicant nor may the reference be a partner or asso-
ciate of the applicant at the time of the application.

(2) The references shall be given on standardized forms 
mailed provided by the board to each reference. These 
forms shall be returned directly to the specialty committee.

. . . . 

History Note: Authority G.S. 84-23;
 Approved by the Supreme Court May 4, 2000;
 Amendments Approved by the Supreme Court:  
 March 10, 2011; March 5, 2015; December 14, 2021

LEGAL SPECIALIZATION



SUBCHAPTER 01D – RULES OF THE STANDING COMMITTEES 
OF THE NORTH CAROLINA STATE BAR

SECTION .2800 - CERTIFICATION STANDARDS FOR THE 
SOCIAL SECURITY DISABILITY LAW SPECIALTY

27 NCAC 01D .2805 STANDARDS FOR CERTIFICATION AS 
A SPECIALIST IN SOCIAL SECURITY 
DISABILITY LAW

Each applicant for certification as a specialist in Social Security disabil-
ity law shall meet the minimum standards set forth in Rule .1720 of this 
subchapter.  In addition, each applicant shall meet the following stan-
dards for certification in Social Security disability law:

(a) . . . .

. . .

(d)  Peer Review. An applicant must make a satisfactory showing of 
qualification through peer review.  An applicant must provide the names 
of ten lawyers or judges who are familiar with the competence and quali-
fication of the applicant in the specialty field.  Written peer reference 
forms will be sent by the board or the specialty committee to each of the 
references. Completed peer reference forms must be received from at 
least five of the references.  All references must be licensed and in good 
standing to practice law in a jurisdiction in the United States and have 
substantial practice or judicial experience in Social Security disability 
law.  An applicant consents to the confidential inquiry by the board or 
the specialty committee of the submitted references and other persons 
concerning the applicant’s competence and qualification.

(1) A reference may not be related by blood or marriage to 
the applicant nor may the reference be a partner or asso-
ciate of the applicant at the time of the application.

(2) The references shall be given on standardized forms 
mailed provided by the board to each reference.  
These forms shall be returned directly to the specialty 
committee.

. . . .

History Note: Authority G.S. 84-23;
 Approved by the Supreme Court March 2, 2006;
 Amendments Approved by the Supreme Court:  
 March 10, 2011; December 14, 2021.
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SUBCHAPTER 01D – RULES OF THE STANDING COMMITTEES 
OF THE NORTH CAROLINA STATE BAR

SECTION .2900 – CERTIFICATION STANDARDS FOR THE 
ELDER LAW SPECIALTY

27 NCAC 01D .2905 STANDARDS FOR CERTIFICATION AS 
A SPECIALIST IN ELDER LAW

Each applicant for certification as a specialist in elder law shall meet the 
minimum standards set forth in Rule .1720 of this subchapter. In addi-
tion, each applicant shall meet the following standards for certification 
in elder law:

(a) . . .

. . .

(e)  Peer Review - An applicant must make a satisfactory showing of 
qualification through peer review. An applicant must provide the names 
of ten lawyers or judges who are familiar with the competence and quali-
fication of the applicant in the specialty field. Written peer reference 
forms will be sent by the board or the specialty committee to each of the 
references. Completed peer reference forms must be received from at 
least five of the references. All references must be licensed and in good 
standing to practice in North Carolina and have substantial practice or 
judicial experience in elder law or in a related field as set forth in Rule 
.2905(d). An applicant consents to the confidential inquiry by the board 
or the specialty committee of the submitted references and other per-
sons concerning the applicant’s competence and qualification.

(1) A reference may not be related by blood or marriage to 
the applicant nor may the reference be a partner or asso-
ciate of the applicant at the time of the application.

(2) The references shall be given on standardized forms 
mailed provided by the board to each reference. These 
forms shall be returned directly to the specialty committee.

. . . .

History Note: Authority G.S. 84-23;
 Approved by the Supreme Court February 5, 2009;
 Amendments Approved by the Supreme Court:  
 March 11, 2010; March 10, 2011; March 8, 2012;  
 September 20, 2018; December 14, 2021.
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SUBCHAPTER 01D – RULES OF THE STANDING COMMITTEES 
OF THE NORTH CAROLINA STATE BAR

SECTION .3000 - CERTIFICATION STANDARDS FOR THE 
APPELLATE PRACTICE SPECIALTY

27 NCAC 01D .3005 STANDARDS FOR CERTIFICATION 
AS A SPECIALIST IN APPELLATE 
PRACTICE

Each applicant for certification as a specialist in appellate practice shall 
meet the minimum standards set forth in Rule .1720 of this Subchapter.  
In addition, each applicant shall meet the following standards for certi-
fication in appellate practice:

(a) . . . .

. . .

(d)  Peer Review.  An applicant must make a satisfactory showing of 
qualification through peer review.  An applicant must provide the names 
of 10 lawyers or judges who are familiar with the competence and quali-
fication of the applicant in the specialty field.  Written peer reference 
forms will be sent by the board or the specialty committee to each of 
the references. Completed peer reference forms must be received from 
at least five of the references.  All references must be licensed and in 
good standing to practice law and must have significant legal or judicial 
experience in appellate practice.  An applicant consents to confiden-
tial inquiry by the board or the specialty committee to the submitted 
references and other persons concerning the applicant’s competence  
and qualification.

(1) A reference may not be related by blood or marriage 
to the applicant nor may the reference be a colleague  
at the applicant’s place of employment at the time of  
the application.

(2) The references shall be given on standardized forms 
mailed provided by the board to each reference.  These 
forms shall be returned to the board and forwarded by 
the board to the specialty committee.

. . . .

History Note: Authority G.S. 84-23;
 Approved by the Supreme Court March 10, 2011;
 Amendments Approved by the Supreme Court: 
 December 14, 2021.

LEGAL SPECIALIZATION



SUBCHAPTER 01D – RULES OF THE STANDING COMMITTEES 
OF THE NORTH CAROLINA STATE BAR

SECTION .3100 - CERTIFICATION STANDARDS FOR THE 
TRADEMARK LAW SPECIALTY

27 NCAC 01D .3105 STANDARDS FOR CERTIFICATION AS 
A SPECIALIST IN TRADEMARK LAW

Each applicant for certification as a specialist in trademark law shall 
meet the minimum standards set forth in Rule .1720 of this subchapter.  
In addition, each applicant shall meet following standards for certifica-
tion in trademark law:

(a) . . .

. . . 

(d)  Peer Review - An applicant must make a satisfactory showing of 
qualification through peer review. An applicant must provide the names 
of ten lawyers or judges who are familiar with the competence and quali-
fication of the applicant in the specialty field.  Written peer reference 
forms will be sent by the board or the specialty committee to each of the 
references. Completed peer reference forms must be received from at 
least five of the references.  All references must be licensed and in good 
standing to practice law and must have significant legal or judicial expe-
rience in trademark law. An applicant consents to confidential inquiry 
by the board or the specialty committee to the submitted references and 
other persons concerning the applicant’s competence and qualification.

(1) A reference may not be related by blood or marriage 
to the applicant nor may the reference be a colleague  
at the applicant’s place of employment at the time of  
the application.

(2) The references shall be given on standardized forms 
mailed provided by the board to each reference. These 
forms shall be returned to the board and forwarded by 
the board to the specialty committee.

. . . .

History Note: Authority G.S. 84-23;
 Approved by the Supreme Court March 8, 2013;
 Amendments Approved by the Supreme Court: 
 December 14, 2021.
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SUBCHAPTER 01D – RULES OF THE STANDING COMMITTEES 
OF THE NORTH CAROLINA STATE BAR

SECTION .3200 – CERTIFICATION STANDARDS FOR THE 
UTILITIES LAW SPECIALTY

27 NCAC 01D .3205 STANDARDS FOR CERTIFICATION AS 
A SPECIALIST IN UTILITIES LAW

Each applicant for certification as a specialist in utilities law shall meet 
the minimum standards set forth in Rule .1720 of this Subchapter. In 
addition, each applicant shall meet the following standards for certifica-
tion in utilities law:

(a) . . . .

. . .

(d)  Peer Review - An applicant must make a satisfactory showing of 
qualification through peer review. An applicant must provide the names 
of ten lawyers or judges who are familiar with the competence and quali-
fication of the applicant in the specialty field. Written peer reference 
forms will be sent by the board or the specialty committee to each of 
the references. Completed peer reference forms must be received from 
at least five of the references. All references must be licensed and in 
good standing to practice law and must have significant legal or judicial 
experience in utilities law. An applicant consents to confidential inquiry 
by the board or the specialty committee to the submitted references and 
other persons concerning the applicant’s competence and qualification.

(1) A reference may not be related by blood or marriage 
to the applicant nor may the reference be a colleague  
at the applicant’s place of employment at the time of  
the application.

(2) The references shall be given on standardized forms 
mailed provided by the board to each reference. These 
forms shall be returned to the board and forwarded by 
the board to the specialty committee.

. . . .

History Note: Authority G.S. 84-23;
 Approved by the Supreme Court June 9, 2016;
 Amendments Approved by the Supreme Court:  
 December 14, 2021.
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SUBCHAPTER 01D – RULES OF THE STANDING COMMITTEES 
OF THE NORTH CAROLINA STATE BAR

SECTION .3300 - CERTIFICATION STANDARDS FOR THE 
PRIVACY AND INFORMATION SECURITY LAW SPECIALTY

27 NCAC 01D .3305 STANDARDS FOR CERTIFICATION 
AS A SPECIALIST IN PRIVACY AND 
INFORMATION SECURITY LAW

Each applicant for certification as a specialist in privacy and informa-
tion security law shall meet the minimum standards set forth in Rule 
.1720 of this subchapter. In addition, each applicant shall meet following 
standards for certification in privacy and information security law:

(a) . . . .

. . .

(d)  Peer Review - An applicant must make a satisfactory showing of 
qualification through peer review. An applicant must provide the names 
of ten lawyers or judges who are familiar with the competence and quali-
fication of the applicant in the specialty field to serve as references for 
the applicant. Completed peer reference forms must be received from at 
least five of the references. All references must be licensed and in good 
standing to practice law in North Carolina or another jurisdiction in the 
United States; however, no more than five references may be licensed 
in another jurisdiction. References with legal or judicial experience in 
privacy and information security law are preferred. An applicant con-
sents to confidential inquiry by the board or the specialty committee to 
the submitted references and other persons concerning the applicant’s 
competence and qualification.

(1) A reference may not be related by blood or marriage to 
the applicant nor may the reference be a colleague at the 
applicant’s place of employment at the time of the appli-
cation. A lawyer who is in-house counsel for an entity 
that is the applicant’s client may serve as a reference.

(2) Peer review shall be given on standardized forms mailed 
provided by the board to each reference. These forms 
shall be returned to the board and forwarded by the 
board to the specialty committee.

. . . .
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History Note:  Authority G.S. 84-23;
 Approved by the Supreme Court September 28, 2017; 
 Amendments Approved by the Supreme Court:  
 December 14, 2021.



AMENDMENTS TO THE RULES AND REGULATIONS OF THE 
NORTH CAROLINA STATE BAR: 

RULES GOVERNING THE PLAN OF LEGAL SPECIALIZATION

The following amendments to the Rules and Regulations and the 
Certificate of Organization of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at its quarterly 
meeting on April 16, 2021.

BE IT RESOLVED by the Council of the North Carolina State Bar 
that the Rules and Regulations of the North Carolina State Bar as set 
forth in 27 N.C.A.C. 1D, Section .3400, Certification Standards for the 
Child Welfare Law Specialty, be amended as shown on the following 
attachments:

ATTACHMENT C-1: 27 N.C.A.C. 1D, Section .3400, Rule .3401, 
Establishment of Specialty Field

ATTACHMENT C-2: 27 N.C.A.C. 1D, Section .3400, Rule .3402, Definition 
of Specialty

ATTACHMENT C-3: 27 N.C.A.C. 1D, Section .3400, Rule .3403, 
Recognition as a Specialist in Child Welfare Law

ATTACHMENT C-4: 27 N.C.A.C. 1D, Section .3400, Rule .3404, 
Applicability of Provisions of the North Carolina Plan of Legal 
Specialization

ATTACHMENT C-5: 27 N.C.A.C. 1D, Section .3400, Rule .3405, Standards 
for Certification as a Specialist in Child Welfare Law

ATTACHMENT C-6: 27 N.C.A.C. 1D, Section .3400, Rule .3406, Standards 
for Continued Certification as a Specialist

NORTH CAROLINA 
WAKE COUNTY

I, Alice Neece Mine, Secretary-Treasurer of the North Carolina State 
Bar, do hereby certify that the foregoing amendments to the Rules and 
Regulations of the North Carolina State Bar were duly adopted by the 
Council of the North Carolina State Bar at a regularly called meeting on 
April 16, 2021.  

CERTIFICATION STANDARDS FOR CHILD  
WELFARE LAW SPECIALTY



Given over my hand and the Seal of the North Carolina State Bar, 
this the 9th day of September, 2021.

 s/Alice Neece Mine
 Alice Neece Mine, Secretary

After examining the foregoing amendments to the Rules and 
Regulations of the North Carolina State Bar as adopted by the Council 
of the North Carolina State Bar, it is my opinion that the same are not 
inconsistent with Article 4, Chapter 84 of the General Statutes.

This the 14th day of December, 2021.

 s/Paul M. Newby
 Paul M. Newby, Chief Justice

On this date, the foregoing amendments to the Rules and Regulations 
of the North Carolina State Bar were entered upon the minutes of the 
Supreme Court. The amendments shall be published in the forthcoming 
volume of the Advance Sheets as provided by the Act incorporating the 
North Carolina State Bar, and as otherwise directed by the Appellate 
Division Reporter.

This the 14th day of December, 2021.

 s/Berger, J.
 For the Court

CERTIFICATION STANDARDS FOR CHILD  
WELFARE LAW SPECIALTY



SUBCHAPTER 01D – RULES OF THE STANDING COMMITTEES 
OF THE NORTH CAROLINA STATE BAR

NEW SECTION .3400 – CERTIFICATION STANDARDS FOR 
THE CHILD WELFARE LAW SPECIALTY

27 NCAC 01D .3401 ESTABLISHMENT OF SPECIALTY FIELD

The North Carolina State Bar Board of Legal Specialization (the board) 
hereby designates child welfare law as a specialty for which certification 
of specialists under the North Carolina Plan of Legal Specialization (see 
Section .1700 of this subchapter) is permitted.

History Note: Authority G.S. 84-23;
 Approved by the Supreme Court December 14, 2021.
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SUBCHAPTER 01D – RULES OF THE STANDING COMMITTEES 
OF THE NORTH CAROLINA STATE BAR

NEW SECTION .3400 – CERTIFICATION STANDARDS FOR 
THE CHILD WELFARE LAW SPECIALTY

27 NCAC 01D .3402 DEFINITION OF SPECIALTY

Child welfare law is a unique area of law that requires knowledge of 
substantive and procedural rights provided for in the North Carolina 
General Statutes, Chapter 7B. The cases are complex and multi-faceted 
both in the issues they present and the number of type of court hearings 
required by federal and state law. The substantive area includes abuse, 
neglect, dependency, and termination of parental rights. Knowledge of 
additional substantive areas is also required; such as child custody, the 
Uniform Child Custody Jurisdiction Enforcement Act, the Interstate 
Compact on the Placement of Children, the Indian Child Welfare Act, 
adoptions, and education law. The cases revolve around children and 
families that are experiencing significant issues resulting in the govern-
ment’s intervention to protect children’s safety while also protecting 
parents’ constitutional rights to parent their children. Child welfare dif-
fers from family law/domestic relations in that different laws and proce-
dures apply and the government through a county department of social 
services is involved.

History Note: Authority G.S. 84-23;
 Approved by the Supreme Court December 14, 2021.

CERTIFICATION STANDARDS FOR CHILD  
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SUBCHAPTER 01D – RULES OF THE STANDING COMMITTEES 
OF THE NORTH CAROLINA STATE BAR

NEW SECTION .3400 – CERTIFICATION STANDARDS FOR 
THE CHILD WELFARE LAW SPECIALTY

27 NCAC 01D .3403 RECOGNITION AS A SPECIALIST IN 
CHILD WELFARE LAW

If a lawyer qualifies as a specialist in child welfare law by meeting the 
standards set for the specialty, the lawyer shall be entitled to represent 
that he or she is a “Board Certified Specialist in Child Welfare Law.”

History Note: Authority G.S. 84-23;
 Approved by the Supreme Court December 14, 2021.
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SUBCHAPTER 01D – RULES OF THE STANDING COMMITTEES 
OF THE NORTH CAROLINA STATE BAR

NEW SECTION .3400 – CERTIFICATION STANDARDS FOR 
THE CHILD WELFARE LAW SPECIALTY

27 NCAC 01D .3404 APPLICABILITY OF PROVISIONS OF 
THE NORTH CAROLINA PLAN OF 
LEGAL SPECIALIZATION

Certification and continued certification of specialists in child welfare 
law shall be governed by the provisions of the North Carolina Plan of 
Legal Specialization (see Section .1700 of this subchapter) as supple-
mented by these standards for certification.

History Note: Authority G.S. 84-23;
 Approved by the Supreme Court December 14, 2021.

CERTIFICATION STANDARDS FOR CHILD  
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SUBCHAPTER 01D – RULES OF THE STANDING COMMITTEES 
OF THE NORTH CAROLINA STATE BAR

NEW SECTION .3400 – CERTIFICATION STANDARDS FOR 
THE CHILD WELFARE LAW SPECIALTY

27 NCAC 01D .3405 STANDARDS FOR CERTIFICATION AS A 
SPECIALIST IN CHILD WELFARE LAW

Each applicant for certification as a specialist in child welfare law shall 
meet the minimum standards set forth in Rule .1720 of this subchapter. 
In addition, each applicant shall meet following standards for certifica-
tion in child welfare law:

(a)  Licensure and Practice - An applicant shall be licensed and in good 
standing to practice law in North Carolina as of the date of application. 
An applicant shall continue to be licensed and in good standing to prac-
tice law in North Carolina during the period of certification.

(b)  Substantial Involvement - An applicant shall affirm to the board that 
the applicant has experience through substantial involvement in child 
welfare law.

(1) Substantial involvement shall mean that during the five 
years immediately preceding the application, the appli-
cant devoted an average of at least 500 hours a year to the 
practice of child welfare law but not less than 350 hours 
in any one year.

(2) Practice shall mean substantive legal work in child wel-
fare law done primarily for the purpose of providing 
legal advice or representation, including the activities 
described in paragraph (3), or a practice equivalent as 
described in paragraph (4).

(3) Substantive legal work in child welfare law focuses on 
a combination of abuse, neglect, dependency, and ter-
mination of parental rights proceedings as governed by 
N.C.G.S. Chapter 7B (“the Juvenile Code”). Types of work 
involve staffing cases; advising clients; participating in 
department of social services’ team meeting involving 
the juvenile and family; preparing for trial; research-
ing, drafting, or editing written pleadings (petitions, 
motions, responses to motions, written argument to the 
district court, appellate briefs); representing clients in 
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district court juvenile proceedings, and family law court 
proceedings with substantial child protective services 
involvement; participating in oral arguments before the 
North Carolina appellate courts; consultation on child 
welfare issues with other counsel and child welfare pro-
fessionals; authoring scholarly work related to child wel-
fare; and teaching child welfare i) at an ABA accredited 
North Carolina law school, ii) for approved CLE credit at 
both a North Carolina or national program, iii) for North 
Carolina professional continuing education require-
ments, and iv) for prospective and current Guardian ad 
Litem staff and volunteers.

(4) “Practice equivalent” shall mean:

(A) Service as a law professor concentrating in the 
teaching of child welfare law for up to two years 
during the five years prior to application may be sub-
stituted for an equivalent number of years of experi-
ence necessary to meet the five-year requirement set 
forth in Rule .3405(b)(1);

(B) Service as a district court judge who has attained 
juvenile court certification through the AOC in North 
Carolina. Such certification may count for one year 
of experience in meeting the five-year requirement.

(c)  Continuing Legal Education - To be certified as a specialist in child 
welfare law, an applicant must have earned no less than 36 hours of 
accredited continuing legal education credits in child welfare law/
juvenile law and related fields during the three years preceding appli-
cation. The 36 hours must include at least 27 hours in child welfare/
juvenile law; the remaining 9 hours may be in related-field CLE.  Related 
fields include family law, adoption law, juvenile delinquency law, immi-
gration law, public benefits law, ethics, education law, trial advocacy, 
evidence, appellate practice, and trainings on topics including implicit 
bias, cultural humility, disproportionality, and substance use and mental 
health disorders. The applicant may request recognition of an additional 
field as related to child welfare practice for the purpose of meeting the  
CLE standard.

(d)  Peer Review - An applicant must make a satisfactory showing of 
qualification through peer review. An applicant must provide the names 
of ten lawyers or judges who are familiar with the competence and quali-
fication of the applicant in the specialty field. Written peer reference 
forms will be sent by the board or the specialty committee to each of 
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the references. Completed peer reference forms must be received from 
at least five of the references. All references must be licensed and in 
good standing to practice in North Carolina. An applicant consents to 
the confidential inquiry by the board or the specialty committee of the 
submitted references and other persons concerning the applicant’s com-
petence and qualification.

(1) A reference may not be related by blood or marriage to 
the applicant nor may the reference be a partner or asso-
ciate of the applicant at the time of the application.

(2) The references shall be given on standardized forms 
provided by the board with the application for certifica-
tion in the specialty field. These forms shall be returned 
directly to the specialty committee.

(e)  Examination - The applicant must pass a written examination designed 
to test the applicant’s knowledge and ability in child welfare law.

(1) Terms - The examination shall be in written form and 
shall be given annually. The examination shall be admin-
istered and graded uniformly by the specialty committee.

(2) Subject Matter - The examination shall cover the appli-
cant’s knowledge and application of the law relating to 
abuse, neglect, dependency, and termination of paren-
tal rights, child custody, adoptions, and education law 
including, but not limited to, the following:

(A) State and Federal Sources of Authority: Laws, Rules, 
and Policy

(B) The Constitutional Rights of Parents and Children 
and Requirements of State Intervention

(C) Jurisdiction, Venue, Overlapping Proceedings

(D) Procedures Regarding the Petition, Summons and 
Service

(E) How a Case Enters the Court System

(F) Central Registry and Responsible Individuals List

(G) Parties, Appointment of Counsel, and Guardians ad 
Litem

(H) Purpose and Requirements of Temporary and 
Nonsecure Custody
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(I) Aspects of Adjudication and Its Consequences

(J) Dispositional Hearings and Alternatives

(K) Visitation

(L) Permanency Outcomes

(M) Voluntary Placements of Juveniles and Foster Care 
(ages 18-21)

(N) Termination of Parental Rights (TPR) Procedure, 
Grounds Phase, Best Interests Phase and Legal 
Consequences

(O) Post TPR/Relinquishment, Adoption, Reinstatement 
of Parental Rights

(P) Applicability of Rules of Evidence and Evidentiary 
Standards

(Q) Appealable Orders, Notices of Appeal and Expedited 
Appeals

(R) Relevant Federal Laws Including, but not limited to, 
the Uniform Child Custody Jurisdiction Enforcement 
Act, the Interstate Compact on the Placement of 
Children and the Indian Child Welfare Act

(S) Confidentiality and Information Sharing

History Note:  Authority G.S. 84-23;
 Approved by the Supreme Court December 14, 2021.
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SUBCHAPTER 01D – RULES OF THE STANDING COMMITTEES 
OF THE NORTH CAROLINA STATE BAR

NEW SECTION .3400 – CERTIFICATION STANDARDS FOR 
THE CHILD WELFARE LAW SPECIALTY

27 NCAC 01D .3406 STANDARDS FOR CONTINUED 
CERTIFICATION AS A SPECIALIST

The period of certification is five years. Prior to the expiration of the 
certification period, a certified specialist who desires continued cer-
tification must apply for continued certification within the time limit 
described in Rule .3406(d) below. No examination will be required for 
continued certification. However, each applicant for continued certifica-
tion as a specialist shall comply with the specific requirements set forth 
below in addition to any general standards required by the board of all 
applicants for continued certification.

(a)  Substantial Involvement - The specialist must demonstrate that, for 
each of the five years preceding application for continuing certification, 
he or she has had substantial involvement in the specialty as defined in 
Rule .3405(b) of this subchapter.

(b)  Continuing Legal Education - The specialist must earn no less than 
60 hours of accredited CLE credits in child welfare law and related fields 
during the five years preceding application for continuing certification. 
Of the 60 hours of CLE, at least 42 hours shall be in child welfare/juve-
nile law, and the balance of 18 hours may be in related field CLE. A list 
of the topics that qualify as related-field CLE and technical CE shall be 
maintained by the board on its official website.

(c)  Peer Review - The applicant must provide, as references, the names 
of at least six lawyers or judges, all of whom are licensed and currently 
in good standing to practice law in North Carolina. References must be 
familiar with the competence and qualification of the applicant as a spe-
cialist. For an application to be considered, completed peer reference 
forms must be received from at least three of the references. All other 
requirements relative to peer review set forth in Rule .3405(d) of this 
subchapter apply to this standard.

(d)  Time for Application - Application for continued certification shall 
be made not more than 180 days, nor less than 90 days, prior to the expi-
ration of the prior period of certification.
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(e)  Lapse of Certification - Failure of a specialist to apply for contin-
ued certification in a timely fashion will result in a lapse of certification. 
Following such a lapse, recertification will require compliance with all 
requirements of Rule .3405 of this subchapter, including the examination.

(f)  Suspension or Revocation of Certification - If an applicant’s certifi-
cation was suspended or revoked during a period of certification, the 
application shall be treated as if it were for initial certification under 
Rule .3405 of this subchapter.

History Note: Authority G.S. 84-23;
 Approved by the Supreme Court December 14, 2021.
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AMENDMENTS TO THE RULES AND REGULATIONS OF THE 
NORTH CAROLINA STATE BAR: 

RULES GOVERNING THE DISCIPLINE AND  
DISABILITY OF ATTORNEYS

The following amendments to the Rules and Regulations and the 
Certificate of Organization of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at its quarterly 
meeting on July 16, 2021.

BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar as set forth in 
27 N.C.A.C. 1B, Section .0100, Discipline and Disability of Attorneys, 
be amended as shown on the following attachment:

ATTACHMENT D: 27 N.C.A.C. 1B, Section .0100, Rule .0129, Reinstatement

NORTH CAROLINA 
WAKE COUNTY

I, Alice Neece Mine, Secretary-Treasurer of the North Carolina State 
Bar, do hereby certify that the foregoing amendments to the Rules and 
Regulations of the North Carolina State Bar were duly adopted by the 
Council of the North Carolina State Bar at a regularly called meeting on 
July 16, 2021.  

Given over my hand and the Seal of the North Carolina State Bar, 
this the 9th day of September, 2021.

 s/Alice Neece Mine
 Alice Neece Mine, Secretary

After examining the foregoing amendments to the Rules and 
Regulations of the North Carolina State Bar as adopted by the Council 
of the North Carolina State Bar, it is my opinion that the same are not 
inconsistent with Article 4, Chapter 84 of the General Statutes.

This the 14th day of December, 2021.

 s/Paul M. Newby
 Paul M. Newby, Chief Justice

DISCIPLINE AND DISABILITY OF ATTORNEYS
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On this date, the foregoing amendments to the Rules and Regulations 
of the North Carolina State Bar were entered upon the minutes of the 
Supreme Court. The amendments shall be published in the forthcoming 
volume of the Advance Sheets as provided by the Act incorporating the 
North Carolina State Bar, and as otherwise directed by the Appellate 
Division Reporter.

This the 14th day of December, 2021.

 s/Berger, J.
 For the Court



SUBCHAPTER 1B – DISCIPLINE AND DISABILITY RULES

SECTION .0100 – DISCIPLINE AND DISABILITY  
OF ATTORNEYS

27 NCAC 01B .0129 REINSTATEMENT

(a)  After Disbarment

(1) Reinstatement Procedure and Costs - No A person who 
has been disbarred may have his or her license restored 
but upon order of the council after the filing of a veri-
fied petition for reinstatement, and the holding of a hear-
ing before a hearing panel of the commission, and entry 
of an order of reinstatement by the council as provided 
herein. No such  The hearing will commence until  only if 
security for the costs of such hearing has been deposited 
by the petitioner with the secretary in an amount not to 
exceed $500.00. 

(2) Time Limits - No  A disbarred attorney lawyer may peti-
tion for reinstatement until  upon the expiration of at 
least five years from the effective date of the disbarment.

(3) Burden of Proof and Elements to be Proved - The peti-
tioner will have the burden of proving by clear, cogent, 
and convincing evidence that 

(A) not more than six months or less than 60 days before 
filing the petition for reinstatement, a notice of 
intent to seek reinstatement has been published by 
the petitioner in an official publication of the North 
Carolina State Bar. The notice will inform members 
of the Bar about the application for reinstatement 
and will request that all interested individuals file 
with the secretary notice of their opposition to or 
concurrence with the petition the secretary within 
60 days after the date of publication; 

(B) not more than six months or less than 60 days before 
filing the petition for reinstatement, the petitioner 
has notified the complainant(s) in the disciplinary 
proceeding which led to the lawyer’s disbarment of 
the notice of intent to seek reinstatement. The notice 
will specify that each complainant has 60 days from 
the date of publication in which to file with the sec-
retary notice of opposition to or concurrence with 
the raise objections or support the lawyer’s petition; 

DISCIPLINE AND DISABILITY OF ATTORNEYS
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. . . 

(L) the petitioner has reimbursed the Client Security 
Fund of the North Carolina State Bar for all sums, 
including costs other than overhead expenses, dis-
bursed by the Client Security Fund as a result of the 
petitioner’s misconduct. This section shall not be 
deemed to permit tThe petitioner is not permitted to 
collaterally attack the decision of the Client Security 
Fund Board of Trustees regarding whether to reim-
burse losses occasioned by the misconduct of the 
petitioner. This provision shall apply to petitions 
for reinstatement submitted by attorneys  petition-
ers who were disbarred disciplined after August 29, 
1984; the effective date of this amendment; 

. . .

(O) if a trustee was appointed by the court to protect 
the interests of the petitioner’s clients, the petitioner 
has reimbursed the State Bar all sums expended by 
the State Bar to compensate the trustee and to reim-
burse the trustee for any expenses of the trusteeship; 

(P) the petitioner has properly reconciled all trust or 
fiduciary accounts, and all entrusted funds of which 
the petitioner took receipt have been disbursed to 
the beneficial owner(s) of the funds or the petitioner 
has taken all necessary steps to escheat the funds.

(4) Petitions Filed Less than Seven Years After Disbarment

(A) Proof of Competency and Learning - If less than 
seven years have elapsed between the effective date 
of the disbarment and the filing date of the petition 
for reinstatement, the petitioner will also have the 
burden of proving by clear, cogent, and convincing 
evidence that the petitioner has the competency 
and learning in the law required to practice law in  
this state. 

(B) Factors which may be considered in deciding the 
issue of competency include 

(i) experience in the practice of law; 

. . .

(v) certification by three attorneys lawyers who 
are familiar with the petitioner’s present 
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knowledge of the law that the petitioner is 
competent to engage in the practice of law.

(C) . . . . 

(D) Passing Bar Exam as Conclusive Evidence - The 
aAttainment of a passing grade score on a regularly 
scheduled written Uniform bBar eExamination pre-
pared by the National Conference of Bar Examiners 
and successful completion of the State-Specific 
Component prescribed administered by the North 
Carolina Board of Law Examiners, no more than 
nine months before filing the petition, and taken 
voluntarily by the petitioner, shall be conclusive evi-
dence on the issue of the petitioner’s competence to 
practice law.

(5) Bar Exam Required for Petitions Filed Seven Years or 
More than Seven Years After Disbarment - If the petition 
is filed seven years or more have elapsed between  after 
the effective date of disbarment, and the filing of the peti-
tion for reinstatement, reinstatement will be conditioned 
upon: the petitioner’s attaining a passing grade on a regu-
larly scheduled written bar examination administered by 
the North Carolina Board of Law Examiners. 

(A) attainment of a passing score, within nine months 
following an order conditionally granting the 
petition, on a regularly-scheduled Uniform Bar 
Examination prepared by the National Conference 
of Bar Examiners; 

(B)  attainment of a passing score, within nine months fol-
lowing an order conditionally granting the petition, 
on a regularly-scheduled Multistate Professional 
Responsibility Examination administered by the 
National Conference of Bar Examiners; and 

(C)   successful completion, within nine months follow-
ing an order conditionally granting the petition, of 
the State-Specific Component prescribed by the 
North Carolina Board of Law Examiners.

(6) Petition, Service, and Hearing - The petitioner shall file 
a verified petition for reinstatement with the secretary 
and shall contemporaneously serve a copy upon the 
counsel. The petition must identify each requirement 
for reinstatement and state how the petitioner has met 
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each requirement. The petitioner shall attach supporting 
documentation establishing satisfaction of each require-
ment. Verified petitions for reinstatement of disbarred 
attorneys will be filed with the secretary. Upon receipt 
of the petition, the secretary will transmit the petition to 
the chairperson of the commission. and serve a copy on 
the counsel. The chairperson will within 14 days appoint 
a hearing panel as provided in Rule .0108(a)(2) of this 
Subchapter and schedule a time and place for a hearing 
to take place within 60 to 90 days after the filing of the 
petition with the secretary. The chairperson will notify 
the counsel and the petitioner of the composition of 
the hearing panel and the time and place of the hearing, 
which will be conducted in accordance with the North 
Carolina Rules of Civil Procedure for nonjury trials inso-
far as possible and the rules of evidence applicable in 
superior court.  pursuant to the procedures set out in 
Rules .0114 to .0118 of this subchapter. The secretary 
shall transmit to the counsel and to the petitioner any 
notices in opposition to or concurrence with the petition 
filed with the secretary pursuant to .0129(a)(3)(A) or (B). 

(7) Report of Findings - As soon as possible after the conclu-
sion of the hearing, the hearing panel will file a report 
containing its findings, conclusions, and recommenda-
tions with the secretary. The order may tax against the 
petitioner such costs and administrative fees as it deems 
appropriate for the necessary expenses attributable to 
the investigation and processing of the petition.

(8) Review by the Council Appeal  - If A petitioner in whose 
case the hearing panel recommends that reinstatement 
be denied, the petitioner may file notice of appeal to the 
council. The notice of appeal must be filed with the secre-
tary within 30 days after service of the panel report upon 
the petitioner. Appeal from the report of the hearing 
panel must be taken within 30 days after service of the 
panel report upon the petitioner and shall be filed with 
the secretary. If no appeal is timely filed, the recommen-
dation of the hearing panel to deny reinstatement will 
become be deemed  a final order denying the petition. All 
cases in which the hearing panel recommends reinstate-
ment of a disbarred attorney’s lawyer’s license shall be 
heard by the council and no notice of appeal need be filed 
by the N.C North Carolina. State Bar. 
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(A)(9) Transcript of Hearing Committee Panel Proceedings 
- – Within 60 days of entry of the hearing panel’s 
report, the petitioner shall produce a transcript of 
the proceedings before the hearing panel. The peti-
tioner will have 60 days following the filing of the 
notice of appeal in which to produce a transcript 
of the trial proceedings before the hearing panel. 
The chairperson of the hearing panel, may, for good 
cause shown, extend the time to produce the record 
transcript. 

(10)  Record to the Council

(BA) Composition of the Record- The petitioner will pro-
vide a record of the proceedings before the hear-
ing panel, including a legible copy of the complete 
transcript, all exhibits introduced into evidence, and 
all pleadings, motions, and orders, unless the peti-
tioner and the counsel agree in writing to shorten 
the record. The petitioner will provide the proposed 
record to the counsel not later than 90 days after the 
hearing before the hearing panel, unless an exten-
sion of time is granted by the secretary  chairper-
son of the hearing panel for good cause shown. Any 
agreement regarding the record will be in writing 
and will be included in the record transmitted to the 
council. 

(CB) Settlement of the Record

 . . . .

(DC) Filing and Service of the Copy of  Settled Record 
to Each Member - No later than 30 days before the 
council meeting at which the petition is to be con-
sidered, Tthe petitioner will file the settled record 
with the secretary, will make arrangements with 
the secretary for a copy of the settled record to be 
transmitted to each member of the council, and will 
transmit a copy of the settled record to the counsel. 
transmit a copy of the settled record to each mem-
ber of the council and to the counsel no later than 
30 days before the council meeting at which the peti-
tion is to be considered. 

(ED) Costs - The petitioner will bear the costs of tran-
scribing, copying, and transmitting a copy of the 
settled record to each member of the council. 
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(E) Failure to Comply with Rule .0129(a)(10) - If the 
petitioner fails to comply with any of the subsec-
tions of Rule .0129(a)(10) above, the counsel may 
petition the secretary to dismiss the petition. 

(F11) Determination Review by the Council - The council 
will review the report of the hearing panel and the 
record and determine whether, and upon what con-
ditions, the petitioner will be reinstated. The council 
may tax against the petitioner such costs and admin-
istrative fees as it deems appropriate for the neces-
sary expenses attributable to the investigation and 
processing of the petition.

(9) Failure to Comply with Rule .0129(a) - If the petitioner 
fails to comply with any provisions of this Rule .0129(a), 
the counsel may file a motion to dismiss the petition. The 
motion to dismiss shall specify the alleged deficiencies 
of the petition. The counsel shall serve the motion to dis-
miss upon the petitioner. The petitioner shall have ten 
days in which to file a response to the motion to dismiss.

(1012) Reapplication - No person who has been disbarred and 
has unsuccessfully petitioned for reinstatement may 
reapply until the expiration of one year from the date of 
the last order denying reinstatement.

(b)  After Suspension 

(1) Restoration - No attorney  lawyer who has been sus-
pended may have his or her license restored but upon 
order of the commission or the secretary after the filing 
of a verified petition as provided herein. 

(2) Eligibility Suspension of 120 Days or Less - No attorney 
lawyer who has been suspended for a period of 120 days 
or less is eligible for reinstatement until the expiration of 
the period of suspension and, in no event, until 10 days 
have elapsed from the date of filing the petition for rein-
statement. No attorney lawyer whose license has been 
suspended for a period of more than 120 days is eligible 
for reinstatement until the expiration of the period of sus-
pension and, in no event, until 30 days have elapsed from 
the date of the filing of the petition for reinstatement.

(3) If the petition is filed seven years or more after the effec-
tive date of suspension, reinstatement will be condi-
tioned upon:
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(A)  attainment of a passing score, within nine months 
following an order conditionally granting the 
petition, on a regularly-scheduled Uniform Bar 
Examination prepared by the National Conference 
of Bar Examiners; 

(B)  attainment of a passing score, within nine months fol-
lowing an order conditionally granting the petition, 
on a regularly-scheduled Multistate Professional 
Responsibility Examination administered by the 
National Conference of Bar Examiners; and 

(C)  successful completion, within nine months follow-
ing an order conditionally granting the petition, of 
the State-Specific Component prescribed by the 
North Carolina Board of Law Examiners. 

(43) Reinstatement Requirements - Any suspended attorney 
lawyer seeking reinstatement must file a verified peti-
tion with the secretary, a copy of which the secretary will 
transmit to the counsel. The petitioner will have the bur-
den of proving the following by clear, cogent, and con-
vincing evidence:

(A) compliance with Rule .0128 of this subchapter; 

. . . 

(D) attainment of a passing grade on a regularly sched-
uled North Carolina bar examination, if the sus-
pended attorney applies for reinstatement of his or 
her license more than seven years after the effective 
date of the suspension; 

(DE) . . . ; 

(EF) Reimbursement of the Client Security Fund - reim-
bursement of the Client Security Fund of the North 
Carolina State Bar for all sums, including costs other 
than overhead expenses, disbursed by the Client 
Security Fund as a result of the petitioner’s miscon-
duct. This section shall not be deemed to permit 
the petitioner The petitioner is not permitted to col-
laterally attack the decision of the Client Security 
Fund Board of Trustees regarding whether to reim-
burse losses occasioned by the misconduct of the 
petitioner. This provision shall apply to petitions for 
reinstatement submitted by attorneys lawyers who 
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were suspended disciplined after August 29, 1984; 
the effective date of this amendment; 

(FG) . . . ;

(GH) Satisfaction of Pre-Suspension CLE Requirements - 
satisfaction of the minimum continuing legal educa-
tion requirements, as set forth in Rule .1517 .1518 of 
Subchapter 1D of these rules, for the two calendar 
years immediately preceding the year in which the 
petitioner was suspended, which shall include the 
satisfaction of any deficit recorded in the petition-
er’s State Bar CLE transcript for such period; pro-
vided that the petitioner may attend CLE programs 
after the effective date of the suspension to make 
up any unsatisfied requirement. These requirements 
shall be in addition to any continuing legal education 
requirements imposed by the Disciplinary Hearing 
Commission;

(HI) . . . ;

(IJ) Payment of Fees and Assessments - payment of 
all membership fees, Client Security Fund assess-
ments, and late fees due and owing to the North 
Carolina State Bar, including any reinstatement fee 
due under Rule .0904 or Rule .1524 of Subchapter 1D 
of these rules, as well as all attendee fees and late 
penalties due and owing to the Board of Continuing 
Legal Education at the time of suspension.;

(J) if a trustee was appointed by the court to protect 
the interests of the petitioner’s clients, the petitioner 
has reimbursed the State Bar all sums expended by 
the State Bar to compensate the trustee and to reim-
burse the trustee for any expenses of the trustee-
ship; and

(K) the petitioner has properly reconciled all trust or 
fiduciary accounts, and all entrusted funds of which 
the petitioner took receipt have been disbursed to 
the beneficial owner(s) of the funds or the petitioner 
has taken all necessary steps to escheat the funds. 

(54) . . . . 

(65) . . . . 

(76) . . . . 
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(87) Reinstatement Hearing - The secretary will, upon the fil-
ing of a response to the petition, refer the matter to the 
chairperson of the commission. The chairperson will 
within 14 days appoint a hearing panel as provided in 
Rule .0108(a)(2) of this Subchapter, schedule a time and 
place for a hearing, and notify the counsel and the peti-
tioner of the composition of the hearing panel and the 
time and place of the hearing. The hearing will be con-
ducted in accordance with the North Carolina Rules of 
Civil Procedure for nonjury trials insofar as possible and 
the rules of evidence applicable in superior court.  pursu-
ant to the procedures set out in Rules .0114 to .0118 of 
this subchapter.

(98) Reinstatement Order - The hearing panel will determine 
whether the petitioner’s license should be reinstated and 
enter an appropriate order which may include additional 
sanctions in the event violations of the petitioner’s order 
of suspension are found. In any event, the hearing panel 
must include in its order findings of fact and conclusions 
of law in support of its decision and may tax against the 
petitioner such costs and administrative fees as it deems 
appropriate for the necessary expenses attributable to 
the investigation and processing of the petition. against 
the petitioner.

(10) Failure to Comply with Rule .0129(b) - If the petitioner 
fails to comply with any provision of this Rule .0129(b), 
the counsel may file a motion to dismiss the petition. The 
motion to dismiss shall specify the alleged deficiencies 
of the petition. The counsel shall serve the motion to dis-
miss upon the petitioner. The petitioner shall have ten 
days in which to file a response to the motion to dismiss. 

(c)  After Transfer to Disability Inactive Status

(1) . . . . 

. . .

(3) Burden of Proof - The member petitioner will have the 
burden of proving by clear, cogent, and convincing evi-
dence that he or she is no longer disabled within the 
meaning of Rule .0103(19) of this subchapter and that he 
or she is fit to resume the practice of law. 

(4) Medical Records - Within 10 days of filing the petition 
for reinstatement, the member petitioner will deliver 
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to provide the secretary with a list of the names and 
addresses of every psychiatrist, psychologist, physician, 
hospital, and other health care provider by whom or 
in which the member petitioner has been examined or 
treated or sought treatment while disabled and. At the 
same time, the member will also furnish to the secretary 
a written consent to release all information and records 
relating to the disability. The secretary will deliver to the 
counsel all information and records relating to the dis-
ability received from the petitioner.

. . .

(6) Costs - The hearing panel may direct the member  peti-
tioner to pay the costs of the reinstatement hearing, 
including the cost of any medical examination ordered 
by the panel.

(7) Failure to Comply with Rule .0129(c) - If the petitioner 
fails to comply with any provision of this Rule .0129(c), 
the counsel may file a motion to dismiss the petition. The 
motion to dismiss shall specify the alleged deficiencies 
of the petition. The counsel shall serve the motion to dis-
miss upon the petitioner. The petitioner shall have ten 
days in which to file a response to the motion to dismiss. 

(8) Reimbursement of Trustee Fees and Expenses - If a 
trustee was appointed to protect the interests of the peti-
tioner’s clients, the hearing panel may require the peti-
tioner, as a condition of reinstatement, to reimburse the 
State Bar sums expended by the State Bar to compensate 
the trustee and to reimburse the trustee for any expenses 
of the trusteeship. 

(9) Entrusted Funds - The hearing panel may require the 
petitioner, as a condition of reinstatement, to demon-
strate that the petitioner has properly reconciled all trust 
or fiduciary accounts and has taken all steps necessary 
to ensure that all entrusted funds of which the petitioner 
took receipt are disbursed to the beneficial owner(s) of 
the funds or are escheated.

(d)  Conditions of Reinstatement - The hearing panel, and the council 
in petitions for reinstatement from disbarment, may impose reasonable 
conditions on a lawyer’s reinstatement from disbarment, suspension, or 
disability inactive status in any case in which the hearing panel con-
cludes that such conditions are necessary for the protection of the pub-
lic. Such conditions may include, but are not limited to, a requirement 
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that the petitioner complete specified hours of continuing legal educa-
tion, a requirement that the petitioner participate in medical, psycholog-
ical, or substance use treatment, and a requirement that the petitioner 
attain a passing score on a regularly-scheduled Multistate Professional 
Responsibility Examination administered by the National Conference of 
Bar Examiners within nine months following entry of an order condi-
tionally granting the petition. 

(e)  . . . .

History Note: Authority G.S. 84-23; 84-28.1; 84-29; 84-30; 
 Readopted Eff. December 8, 1994;
 Amendments Approved by the Supreme Court:  
 February 20, 1995; March 6, 1997; October 2, 1997;  
 December 30, 1998; July 22, 1999; August 24, 2000;  
 March 6, 2002; February 27, 2003; October 8, 2009;  
 March 10, 2011; September 22, 2016; December 14,  
 2021. 



AMENDMENTS TO THE RULES AND REGULATIONS OF THE 
NORTH CAROLINA STATE BAR: 

RULES GOVERNING THE PROCEDURES FOR THE 
ADMINISTRATIVE COMMITTEE

The following amendments to the Rules and Regulations and the 
Certificate of Organization of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at its quarterly 
meeting on July 16, 2021.

BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar as set forth 
in 27 N.C.A.C. 1D, Section .0900, Procedures for the Administrative 
Committee, be amended as shown on the following attachments:

ATTACHMENT E-1: 27 N.C.A.C. 1D, Section .0900, Rule .0902, 
Reinstatement from Inactive Status

ATTACHMENT E-2: 27 N.C.A.C. 1D, Section .0900, Rule .0904, 
Reinstatement from Suspension

NORTH CAROLINA 
WAKE COUNTY

I, Alice Neece Mine, Secretary-Treasurer of the North Carolina State 
Bar, do hereby certify that the foregoing amendments to the Rules and 
Regulations of the North Carolina State Bar were duly adopted by the 
Council of the North Carolina State Bar at a regularly called meeting on 
July 16, 2021.  

Given over my hand and the Seal of the North Carolina State Bar, 
this the 9th day of September, 2021.

 s/Alice Neece Mine
 Alice Neece Mine, Secretary

After examining the foregoing amendments to the Rules and 
Regulations of the North Carolina State Bar as adopted by the Council 
of the North Carolina State Bar, it is my opinion that the same are not 
inconsistent with Article 4, Chapter 84 of the General Statutes.

This the 14th day of December, 2021.

  s/Paul M. Newby
 Paul M. Newby, Chief Justice

PROCEDURES FOR ADMINISTRATIVE COMMITTEE
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On this date, the foregoing amendments to the Rules and Regulations 
of the North Carolina State Bar were entered upon the minutes of the 
Supreme Court. The amendments shall be published in the forthcoming 
volume of the Advance Sheets as provided by the Act incorporating the 
North Carolina State Bar, and as otherwise directed by the Appellate 
Division Reporter.

This the 14th day of December, 2021.

 s/Berger, J.
 For the Court



SUBCHAPTER 01D – RULES OF THE STANDING COMMITTEES 
OF THE NORTH CAROLINA STATE BAR

SECTION .0900 – PROCEDURES FOR THE ADMINISTRATIVE 
COMMITTEE

27 NCAC 01D .0902 REINSTATEMENT FROM INACTIVE 
STATUS

(a)  Eligibility to Apply for Reinstatement

Any member who has been transferred to inactive status may petition 
the council for an order reinstating the member as an active member of 
the North Carolina State Bar.

. . . 

(c)  Requirements for Reinstatement

(1) Completion of Petition.

. . . .

. . . 

(5) Bar Exam and MPRE Requirement If Inactive Seven or 
More Years.

 [Effective for all members who are transferred to inac-
tive status on or after March 10, 2011.] 

(A) If seven years or more have elapsed between the 
date of the entry of the order transferring the mem-
ber to inactive status and the date that the petition is 
filed, the member must obtain a passing grade on a 
regularly scheduled North Carolina bar examination. 
A member subject to this requirement does not have 
to satisfy the following requirements in lieu of the 
CLE requirements in paragraphs (c)(2) and (c)(4).:

(1) attainment of a passing score, within nine 
months following an order conditionally grant-
ing the petition, on a regularly-scheduled 
Uniform Bar Examination prepared by the 
National Conference of Bar Examiners; 

(2) successful completion, within nine months 
following an order conditionally granting the 
petition, of the State-Specific Component pre-
scribed by the North Carolina Board of Law 
Examiners; and 
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(3) attainment of a passing score, within nine 
months following an order conditionally 
granting the petition, on a regularly-sched-
uled Multistate Professional Responsibility 
Examination administered by the National 
Conference of Bar Examiners. 

(B) A member may offset the inactive status period for 
the purpose of calculating the seven years neces-
sary to actuate the requirements of paragraph (A) as 
follows:

(A1) Active Licensure in Another State. Each year 
of active licensure in another state during the 
period of inactive status shall offset one year 
of inactive status for the purpose of calculat-
ing the seven years necessary to actuate this 
provision the requirements of paragraph (A). 
If the member is not required to pass the bar 
examination satisfy the requirements of para-
graph (A) as a consequence of offsetting, the 
member shall satisfy the CLE requirements 
set forth in paragraph (c)(4) for each year that 
the member was inactive up to a maximum of 
seven years.

(B2) Military Service. Each calendar year in which 
an inactive member served on full-time, active 
military duty, whether for the entire calen-
dar year or some portion thereof, shall offset 
one year of inactive status for the purpose of 
calculating the seven years necessary to actu-
ate the requirements of this paragraph (A). 
If the member is not required to pass the bar 
examination satisfy the requirements of para-
graph (A) as a consequence of offsetting, the 
member shall satisfy the CLE requirements 
set forth in paragraph (c)(4) for each year that 
the member was inactive up to a maximum of 
seven years.

(6) Payment of Fees, Assessments and Costs.

 . . . .

(d)  Service of Reinstatement Petition

. . . .
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. . . 

(f)  Recommendation of Administrative Committee

After any investigation of the petition by the counsel is complete, the 
Administrative Committee will consider the petition at its next meeting 
and shall make a recommendation to the council regarding whether the 
petition should be granted. The chair of the Administrative Committee 
may appoint a panel composed of at least three members of the com-
mittee to consider any petition for reinstatement and, on behalf of the 
Administrative Committee, to make a recommendation to the council 
regarding whether the petition should be granted.

(1) Conditions Precedent to Reinstatement. Upon a determi-
nation that the petitioner has failed to demonstrate com-
petence to return to the practice of law, the committee 
may require the petitioner to complete a specified num-
ber of hours of continuing legal education, which shall be 
in addition to the requirements set forth in Rule .0902(c)
(2) and (4) above, as a condition precedent to the com-
mittee’s recommendation that the petition be granted,

(2) . . . . 

(3) Failure of Conditions Subsequent to Reinstatement. In 
the event the petitioner fails to satisfy the conditions 
of the reinstatement order, the committee shall issue a 
notice directing the petitioner to show cause, in writing, 
why the petitioner should not be suspended from the 
practice of law. Notice shall be served and the right to 
request a hearing shall be as provided in Rule .0902(g) 
below. The hearing shall be conducted as provided in 
Section .1000 of this subchapter provided, however, the 
burden of proof shall be upon the petitioner to show by 
clear, cogent, and convincing evidence that he or she has 
satisfied the conditions of the reinstatement order.

(g)  Hearing Upon Denial of Petition for Reinstatement

. . . 

(h)  Reinstatement by Secretary of the State Bar

Notwithstanding paragraph (f) of this rule, an inactive member may 
petition for reinstatement pursuant to paragraphs (a) and (b) of this rule 
and may be reinstated by the secretary of the State Bar upon a finding 
that the inactive member has complied with or fulfilled the conditions 
for reinstatement set forth in this rule; there are no issues relating to 
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the inactive member’s character or fitness; and the inactive member 
has paid all fees owed to the State Bar including the reinstatement fee. 
Reinstatement by the secretary is discretionary. If the secretary declines 
to reinstate a member, the member’s petition shall be submitted to the 
Administrative Committee at its next meeting and the procedure for 
review of the reinstatement petition shall be as set forth in paragraph 
(f) of this rule.

(i)  Denial of Petition

When a petition for reinstatement is denied by the council in a given 
calendar year, the member may not petition again until the following cal-
endar year. The reinstatement fee, costs, and any fees paid pursuant to 
paragraph (c)(6) shall be retained. However, the State Bar membership 
fee, Client Security Fund assessment, and district bar membership fee 
assessed for the year in which the application is filed shall be refunded.

History Note: Authority G.S. 84-23;
 Readopted Eff. December 8, 1994;
 Amendments Approved by the Supreme Court:  
 September 7, 1995; March 7, 1996; March 5, 1998; 
 March 3, 1999; February 3, 2000; March 6, 2002;  
 February 27, 2003; March 3, 2005; March 10, 2011; 
 August 25, 2011; March 8, 2012; March 8, 2013; 
 March 6, 2014; October 2, 2014; September 22, 2016; 
 September 20, 2018; September 25, 2020;  
 December 14, 2021.



SUBCHAPTER 01D – RULES OF THE STANDING COMMITTEES 
OF THE NORTH CAROLINA STATE BAR

SECTION .0900 – PROCEDURES FOR THE ADMINISTRATIVE 
COMMITTEE

27 NCAC 01D .0904 REINSTATEMENT FROM SUSPENSION

(a)  Compliance Within 30 Days of Service of Suspension Order.

. . . .

. . . 

(d)  Requirements for Reinstatement

(1) Completion of Petition

. . . .

(2) CLE Requirements Before Suspended
 Unless the member was exempt from such requirements 

pursuant to Rule .1517 of this subchapter or is subject 
to the requirements in paragraph (d)(4) of this rule, the 
member must satisfy the minimum continuing legal edu-
cation (CLE) requirements, as set forth in Rule .1518 of 
this subchapter, for the calendar year in which the mem-
ber was suspended (the “subject year”) if such transfer 
occurred on or after July 1 of the subject year, includ-
ing any deficit from a prior year that was carried forward 
and recorded in the member’s CLE record for the subject 
year. The member shall also sign and file any delinquent 
CLE annual report form.

(3) Additional CLE Requirements
 If more than one year has elapsed between the effective 

date of the suspension order and the date upon which 
the reinstatement petition is filed, the member must com-
plete 12 hours of approved CLE for each year that the 
member was suspended up to a maximum of seven years. 
The CLE must be completed within two years prior to 
filing the petition. For each 12-hour increment, 2 hours 
must be earned by attending courses in the areas of pro-
fessional responsibility and/or professionalism. If dur-
ing the period of suspension the member complied with 
mandatory CLE requirements of another state where 
the member is licensed, those CLE credit hours may be 
applied to the requirements under this provision without 
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regard to whether they were taken during the two years 
prior to filing the petition.

(4) Bar Exam and MPRE Requirement If Suspended Seven 
or More Years

 [Effective for all members who are administratively sus-
pended on or after March 10, 2011.] 

(A) If seven years or more have elapsed between the 
effective date of the suspension order and the date 
that the petition is filed, the member must obtain 
a passing grade on a regularly scheduled North 
Carolina bar examination. A member subject to this 
requirement does not have to satisfy the following 
requirements in lieu of the CLE requirements in 
paragraphs (d)(2) and (d)(3).):

(1) attainment of a passing score, within nine 
months following an order conditionally grant-
ing the petition, on a regularly-scheduled 
Uniform Bar Examination prepared by the 
National Conference of Bar Examiners;

(2) successful completion, within nine months 
following an order conditionally granting the 
petition, of the State-Specific Component pre-
scribed by the North Carolina Board of Law 
Examiners; and

(3) attainment of a passing score, within nine 
months following an order conditionally 
granting the petition, on a regularly-sched-
uled Multistate Professional Responsibility 
Examination administered by the National 
Conference of Bar Examiners. 

(B) A member may offset the suspended status period for the 
purpose of calculating the seven years necessary to actu-
ate the requirements of paragraph (A) as follows: 

(A1) Active Licensure in Another State. Each year 
of active licensure in another state during the 
period of suspension shall offset one year of 
suspension for the purpose of calculating the 
seven years necessary to actuate this provision 
the requirements of paragraph (A). If the mem-
ber is not required to pass the bar examina-
tion satisfy the requirements of paragraph (A)  



PROCEDURES FOR ADMINISTRATIVE COMMITTEE

as a consequence of offsetting, the member 
shall satisfy the CLE requirements set forth 
in paragraph (d)(3) for each year that the 
member was suspended up to a maximum of  
seven years.

(B2) Military Service. Each calendar year in which a 
suspended member served on full-time, active 
military duty, whether for the entire calendar 
year or some portion thereof, shall offset one 
year of suspension for the purpose of calcu-
lating the seven years necessary to actuate 
the requirements of this paragraph (A). If the 
member is not required to pass the bar exami-
nation satisfy the requirements of paragraph 
(A) as a consequence of offsetting, the mem-
ber shall satisfy the CLE requirements set 
forth in paragraph (d)(3) for each year that the 
member was suspended up to a maximum of 
seven years.

(5) Character and Fitness to Practice

. . . .

(6) Payment of Fees, Assessments and Costs

 The member must pay all of the following:

(A) a reinstatement fee in an amount to be determined 
by the Council or a $250.00 reinstatement fee if sus-
pended for failure to comply with CLE requirements;

(B) all membership fees, Client Security Fund assess-
ments, and late fees owed at the time of suspension 
and owed for the year in which the reinstatement 
petition is filed;

(C) all district bar annual membership fees owed at the 
time of suspension and owed for the year in which 
the reinstatement petition is filed;

(D) all attendee fees, fines and penalties owed the Board 
of Continuing Legal Education at the time of suspen-
sion and attendee fees for CLE courses taken to sat-
isfy the requirements of paragraphs (d)(2) and (3) 
above;

(E) any costs assessed against the member by the chair-
person of the Grievance Committee, the Disciplinary 
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Hearing Commission, and/or the secretary or coun-
cil of the North Carolina State Bar; and

(F) all costs incurred by the North Carolina State Bar in 
suspending the member, including the costs of ser-
vice, and in investigating and processing the applica-
tion for reinstatement.

(7) Pro Hac Vice Registration Statements

 . . . .

(8) IOTLA Certification

 . . . .

(9) Wind Down of Law Practice During Suspension

 . . . .

(e)  Procedure for Review of Reinstatement Petition.

. . . .

(f)  Reinstatement by Secretary of the State Bar.

. . . .

(g)  Reinstatement from Disciplinary Suspension.

. . . .

(h)  Denial of Petition.

. . . .

History Note: Authority G.S. 84-23;
 Readopted Eff. December 8, 1994;
 Amendments Approved by the Supreme Court:  
 September 7, 1995, March 7, 1996, March 5, 1998,  
 February 27, 2003, October 1, 2003; March 2,  
 2006; November 16, 2006; October 8, 2009;  
 March 11, 2010; March 10, 2011; March 8, 2012;  
 March 8, 2013; August 27, 2013; March 6, 2014;  
 October 2, 2014; September 22, 2016; September 20,  
 2018; September 25, 2020; December 14, 2021.



AMENDMENTS TO THE RULES AND REGULATIONS OF THE 
NORTH CAROLINA STATE BAR: 

RULES AND REGULATIONS GOVERNING THE 
ADMINISTRATION OF THE CONTINUING LEGAL  

EDUCATION PROGRAM

The following amendments to the Rules and Regulations and the 
Certificate of Organization of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at its quarterly 
meeting on July 16, 2021.

BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar as set forth 
in 27 N.C.A.C. 1D, Section .1500, Rules Governing the Administration 
of the Continuing Legal Education Program; and .1600, Regulations 
Governing the Administration of the Continuing Legal Education 
Program, be amended as shown on the following attachments:

ATTACHMENT F-1: 27 N.C.A.C. 1D, Section .1500, Rule .1519, 
Accreditation Standards

ATTACHMENT F-2: 27 N.C.A.C. 1D, Section .1600, Rule .1606, Fees

NORTH CAROLINA 
WAKE COUNTY

I, Alice Neece Mine, Secretary-Treasurer of the North Carolina State 
Bar, do hereby certify that the foregoing amendments to the Rules and 
Regulations of the North Carolina State Bar were duly adopted by the 
Council of the North Carolina State Bar at a regularly called meeting on 
July 16, 2021.  

Given over my hand and the Seal of the North Carolina State Bar, 
this the 9th day of September, 2021.

 s/Alice Neece Mine
 Alice Neece Mine, Secretary

After examining the foregoing amendments to the Rules and 
Regulations of the North Carolina State Bar as adopted by the Council 
of the North Carolina State Bar, it is my opinion that the same are not 
inconsistent with Article 4, Chapter 84 of the General Statutes.

ADMINISTRATION OF CONTINUING  
LEGAL EDUCATION PROGRAM



This the 14th day of December, 2021.

 s/Paul M. Newby
  Paul M. Newby, Chief Justice

On this date, the foregoing amendments to the Rules and Regulations 
of the North Carolina State Bar were entered upon the minutes of the 
Supreme Court. The amendments shall be published in the forthcoming 
volume of the Advance Sheets as provided by the Act incorporating the 
North Carolina State Bar, and as otherwise directed by the Appellate 
Division Reporter.

This the 14th day of December, 2021.

 s/Berger, J.
 For the Court

ADMINISTRATION OF CONTINUING  
LEGAL EDUCATION PROGRAM



SUBCHAPTER 01D – RULES OF THE STANDING COMMITTEES 
OF THE NORTH CAROLINA STATE BAR

SECTION .1500 – RULES GOVERNING THE ADMINISTRATION 
OF THE CONTINUING LEGAL EDUCATION PROGRAM

27 NCAC 01D .1519 ACCREDITATION STANDARDS

The board shall approve continuing legal education programs that meet 
the following standards and provisions.

(a)  . . . .

. . . 

(g)  A sponsor of an approved program must timely remit fees as 
required in Rule .1606 and keep and maintain attendance records of 
each continuing legal education program sponsored by it, which shall 
be furnished to the board in accordance with regulations. Participation 
in an online program must be verified as provided in Rule .1601(d).

. . . . 

History Note: Authority - Order of the North Carolina Supreme  
 Court, October 7, 1987, 318 N.C. 711;
 Readopted Eff. December 8, 1994;
 Amendments Approved by the Supreme Court:  
 March 1, 2001; October 1, 2003; February 5, 2009;  
 March 11, 2010; April 5, 2018; September 25, 2019;  
 December 14, 2021.

ADMINISTRATION OF CONTINUING  
LEGAL EDUCATION PROGRAM



SUBCHAPTER 01D – RULES OF THE STANDING COMMITTEES 
OF THE NORTH CAROLINA STATE BAR

SECTION .1600 – REGULATIONS GOVERNING THE 
ADMINISTRATION OF THE CONTINUING LEGAL EDUCATION 

PROGRAM

27 NCAC. 01D .1606 FEES

(a)  Sponsor Fee - The sponsor fee, a charge paid directly by the spon-
sor, shall be paid by all sponsors of approved programs presented in 
North Carolina and by registered sponsors located in North Carolina for 
approved programs wherever presented, except that no sponsor fee is 
required where approved programs are offered without charge to attend-
ees. In any other instance, payment of the fee by the sponsor is optional. 
The amount of the fee, per approved CLE hour per active member of the 
North Carolina State Bar in attendance, is $3.50. This amount shall be 
allocated as follows: $1.25 to the Board of Continuing Legal Education 
to administer the CLE program; $1.00 to the Chief Justice’s Commission 
on Professionalism; $1.00 to the North Carolina Equal Access to Justice 
Commission; and $.25 to the State Bar to administer the funds distrib-
uted to the commissions. The fee is computed as shown in the following 
formula and example which assumes a 6-hour program attended by 100 
North Carolina lawyers seeking CLE credit:

Fee: $3.50 x Total Approved CLE Hours (6) x Number of NC Attendees 
(100) = Total Sponsor Fee ($2,100)

(b)  . . . .

. . . 

(e) Failure to Timely Pay Sponsor Fee - A sponsor’s failure to pay spon-
sor fees within ninety (90) days following the completion of a program 
will result in the denial of that sponsor’s subsequent program applica-
tions until fees are paid.

History Note: Authority - Order of the North Carolina Supreme  
 Court, October 7, 1987, 318 N.C. 711;
 Readopted Eff. December 8, 1994;
 Amendments Approved by the Supreme Court:  
 December 30, 1998; October 1, 2003; February 5,  
 2009; October 8, 2009; November 5, 2015; April 5,  
 2018; September 25, 2019; December 14, 2021.

ADMINISTRATION OF CONTINUING  
LEGAL EDUCATION PROGRAM



AMENDMENTS TO THE RULES AND REGULATIONS OF THE 
NORTH CAROLINA STATE BAR: 

RULES GOVERNING THE PRACTICAL TRAINING  
OF LAW STUDENTS

The following amendments to the Rules and Regulations and the 
Certificate of Organization of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at its quarterly 
meeting on October 23, 2020.

BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar as set forth in 
27 N.C.A.C. 1C, Section .0200, Rules Governing the Practical Training 
of Law Students, be amended as shown on the following attachment:

ATTACHMENT  G: 27 N.C.A.C. 1C, Section .0200, Rule .0202, Definitions

NORTH CAROLINA 
WAKE COUNTY

I, Alice Neece Mine, Secretary-Treasurer of the North Carolina State 
Bar, do hereby certify that the foregoing amendments to the Rules and 
Regulations of the North Carolina State Bar were duly adopted by the 
Council of the North Carolina State Bar at a regularly called meeting on 
October 23, 2020.  

Given over my hand and the Seal of the North Carolina State Bar, 
this the 9th day of September, 2021.

  s/Alice Neece Mine
 Alice Neece Mine, Secretary

After examining the foregoing amendments to the Rules and 
Regulations of the North Carolina State Bar as adopted by the Council 
of the North Carolina State Bar, it is my opinion that the same are not 
inconsistent with Article 4, Chapter 84 of the General Statutes.

This the 14th day of December, 2021.

 s/Paul M. Newby
 Paul M. Newby, Chief Justice

On this date, the foregoing amendments to the Rules and Regulations 
of the North Carolina State Bar were entered upon the minutes of the 
Supreme Court. The amendments shall be published in the forthcoming 

PRACTICAL TRAINING OF LAW STUDENTS
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volume of the Advance Sheets as provided by the Act incorporating the 
North Carolina State Bar, and as otherwise directed by the Appellate 
Division Reporter.

This the 14th day of December, 2021.

 s/Berger, J.
 For the Court



SUBCHAPTER 01C   RULES GOVERNING THE BOARD OF LAW 
EXAMINERS AND THE TRAINING OF LAW STUDENTS

SECTION .0200 – RULES GOVERNING THE PRACTICAL 
TRAINING OF LAW STUDENTS

27 NCAC 01C .0202 DEFINITIONS

The following definitions shall apply to the terms used in this section:

(a) Clinical legal education program - . . . .

(b) Eligible persons - . . . .

(c) Field placement - Practical training opportunities that place stu-
dents in legal practice settings external to the law school. Students in 
a field placement represent clients or perform other lawyering roles 
under the supervision of practicing lawyers or other qualified legal pro-
fessionals. Supervising attorneys provide direct feedback and guidance 
to the students. Site supervisors have administrative responsibility for 
the legal intern program at the field placement. Such practical training 
opportunities include the following: 

(1) Externships - Courses within a law school’s clinical legal 
education program in which the law school places stu-
dents in legal practice settings external to the law school. 
Faculty have overall responsibility for assuring the edu-
cational value of the learning in the field.

(2) Government internships - Practical training opportunities 
in which students are placed in government agencies. No 
law school credit is earned for such placements. A gov-
ernment internship may be facilitated by the student’s 
law school or obtained by the student independently. 
Although not required, faculty oversight is encouraged to 
ensure the educational value of the placement.

(3) Internships - Practical training opportunities in which 
students are placed in legal practice settings external to 
the law school. No law school credit is earned for such 
placements. An internship may be facilitated by the stu-
dent’s law school or obtained by the student indepen-
dently. Some faculty oversight through the law school’s 
clinical legal education program is required.

(cd)   Certified law student - . . . .

. . . 

PRACTICAL TRAINING OF LAW STUDENTS



(jk)  Site supervisor - The attorney at a student practice placement who 
assumes administrative responsibility for the certified law student pro-
gram at the placement and provides the statements to the State Bar and 
the certified law student’s law school required by Rule .0205(b) of this 
subchapter. A site supervisor may also be a supervising attorney at a 
student practice placement.

(1) Externship - A course within a law school’s clinical legal 
education program in which the law school places the 
student in a legal practice setting external to the law 
school. An externship may include placement at a gov-
ernment agency. 

(2) Government internship - A practical training opportunity 
in which the student is placed in a government agency 
and no law school credit is earned. A government intern-
ship may be facilitated by the student’s law school or 
obtained by the student independently. 

(3) Internship - A practical training opportunity in which the 
student is placed in a legal practice setting external to 
the law school and no law school credit is earned. An 
internship may be facilitated by the student’s law school 
or obtained by the student independently.

(kl)  Supervising attorney - . . . .

History Note: Authority G.S. 84-7.1; 84-23;
 Readopted Eff. December 8, 1994;
 Amendments Approved by the Supreme Court:  
 June 7, 2001; March 6, 2002; March 6, 2008;  
 September 25, 2019; April 21, 2021;  
 December 14, 2021.
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